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United States Court of Appeals for the 

District of Columbia 

I 

a In the District Court of the United States 

For the District of Columbia. 

No. 61474 In Equity | 

Red Canyon Sheep Company, a corporation, Willis R. 
Lovelace, and Frank Maxwell, Plaintiffs 

vs. 

Harold L. Ickes, Secretary of the Interior of the United 
States of America, and Fred W. Johnson, Commis¬ 
sioner of the General Land Office of the Department of 
the Interior of the United States of America, Defen¬ 
dants. 

j 

United States of America, 

District of Columbia , ss: 

BE IT REMEMBERED, That in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the tiihes 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit:— 

i 

1 Second Amended Bill of Complaint 

Filed February 1, 1937 
In the District Court of the United States 
For the District of Columbia. 

No. 61474 In Equity 

Red Canyon Sheep Company, a corporation, Willis R. 
Lovelace, and Frank Maxwell, Plaintiffs 

vs. 

Harold L. Ickes, Secretary of the Interior of the United 
States of America, and Fred W. Johnson, Commis- 
sioner of the General Land Office of the Department of 
the Interior of the United States of America, Defen¬ 
dants . 

To the District Court of the United States for the District 

j 

of Columbia. 





2 BED CANYON SHEEP CO., ET AL. VS. H. L. ICKES, ET AL. 

By leave of court first had and obtained, the above named 
plaintiffs file this their Second Amended Bill of Complaint 
in this cause. 

I 

Plaintiff Red Canyon Sheep Company is a corporation 
organized and existing under the laws of the State of New 
Mexico, with its principal office and place of business at 
Carrizozo in that state. Plaintiffs Willis R. Lovelace, and 
Frank Maxwell are citizens of the United States, and are 
residents, respectively, of Corona and Claunch in said State 
of New’ Mexico. Each of the plaintiffs brings this suit in 
its or his own right, and each is interested in the subject 
of this suit and in obtaining the relief prayed for 
2 herein. Plaintiffs further state that the claims and 
rights upon which this suit is based involve as to all 
plaintiffs the same or similar facts and principles of law 
and their respective claims can be settled in this suit. Plain¬ 
tiffs say that the value of the rights of each plaintiff, sought 
to be protected by the relief prayed for herein, is more than 
$3,000 exclusive of interest and costs. 

II 

The defendant, Harold L. Ickes, is the Secretary of the 
Interior of the United States, and as such has charge of the 
administration of the laws of the United States relating to 
public lands; and the defendant Fred W. Johnson, is the 
Commissioner of the General Land Office of the United 
States, the latter being one of the branches of the Depart¬ 
ment of the Interior, having immediate charge of the ad¬ 
ministration of public lands of the United States, under the 
direction, supervision and approval of the Secretary of the 
Interior; each of the defendants is sued in his individual as 
well as his official capacity. 

m 

By the Act of Congress of June 28, 1934, known as the 
Taylor Grazing Act, (48 Stat. 1269), as amended by the 
Act of June 26, 1936, (Public No. 827, 74th Congress), and 
entitled “An act to stop injury to the public grazing land 
by preventing overgrazing, and soil deterioration, to pro¬ 
vide for the orderly use, improvement and development, to 
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| 

stabilize the livestock industry dependent upon the public 
range, and for other purposes”, authority was conferred 
upon the Secretary of the Interior to provide for j:he 
3 protection, orderly use, and regulation of public 
ranges, and to that end to create grazing districts 
with an aggregate area of not more than 140 million acijes. 
By the terms of the Act preference rights to the use of pub¬ 
lic ranges so segregated and set apart for that purpose are 
conferred on local residents, settlers and owners of la[nd 
water who have been using such ranges in the past and Rre 
granted to such users so long as they comply with the rules 
and regulations of the Secretary of the Interior. The Act 
provides that grazing districts can only be created after 
published notice and hearings, and “ that the publication' of 
such notice shall have the effect of withdrawing all public 
lands within the exterior boundaries of such proposed graz¬ 
ing districts from all forms of entry or settlement”. Said 
Act also contains the following provisions: 

“Sec. 3 That the Secretary of the Interior is hereby au¬ 
thorized to issue or cause to be issued permits to graze live¬ 
stock on such grazing districts to such bona fide settlors, 
residents, and other stock owners as under his rules 4 n d 
regulations are entitled to participate in the use of the 
range, upon the payment annually of reasonable fees in each 
case to be fixed or determined from time to time: PRO¬ 
VIDED, That grazing permits shall be issued only to Citi¬ 
zens of the United States or to those who have filed Rhe 
necessary declarations of intention to become such, as Re¬ 
quired by the naturalization laws and to groups, associa¬ 
tions, or corporations authorized to conduct business un^er 
the laws of the State in which the grazing district is located. 
Preference shall be given in the issuance of grazing percfiits 
to those within or near a district who are landowners en¬ 
gaged in the livestock business, bona fide occupants or set¬ 
tlers, or owners of water or water rights, as may be neces¬ 
sary to permit the proper use of lands, water or water rights 
owned, occupied, or leased by them, except that until Jply 
1, 1935, no preference shall be given in the issuance of such 
permits to any such owner, occupant, or settler, whose rights 
were acquired between January 1, 1934, and December!31, 
1934, both dates inclusive, except that no permittee comply¬ 
ing with the rules and regulations laid down by the Secre- 
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tary of the Interior shall be denied the renewal of such per¬ 
mit, if such denial will impair the value of the grazing unit 
of the permittee, when such unit is pledged as security for 
any bona fide loan. Such permits shall be for a period of 
not more than ten years, subject to the preference right of 
the permittees to renewal in the discretion of the Sec- 
4 retarv of the Interior, who shall specify from time to 
time numbers of stock and seasons of use. During 
periods of range depletion due to severe drought or other 
natural causes, or in case of a general epidemic of disease, 
during the life of the permit, the Secretary of the Interior 
is hereby authorized, in his discretion to remit, reduce, re¬ 
fund in whole or in part, or authorize postponement of pay¬ 
ment of grazing fees for such depletion period so long as the 
emergency exists: PROVIDED FURTHER, That nothing 
in this Act shall be construed or administered in any way to 
diminish or impair any right to the possession and use of 
water for mining, agriculture, manufacturing, or other pur¬ 
poses which has heretofore vested or accrued under exist¬ 
ing law* validly affecting the public lands or which may be 
hereafter initiated or acquired and maintained in accor¬ 
dance with such law. So far as consistent with the purposes 
and provisions of this Act, grazing privileges recognized 
and acknowledged shall be adequately safeguarded, but the 
creation of a grazing district or the issuance of a permit 
pursuant to the provisions of this Act shall not create any 
right, title, interest, or estate in or to the lands. ’ ’ 

On November 26,1934 the President of the United States 
in furtherance of the purposes and policies of the Taylor 
Grazing Act issued an Executive Order withdrawing from 
settlement, location, sale or entry all vacant, unreserved 
and unappropriated public land in the public land states in¬ 
cluding New T Mexico, pending further classification and de¬ 
termination of the most useful purposes to which such lands 
may be put. A copy of said Executive Order is attached 
hereto marked ‘‘Exhibit A” and made a part hereof. 

IV 

Pursuant to the provisions of said Act of June 28, 1934 
and in strict conformity therewith, the Secretary of the 
Interior duly and regularly published the notice required by 
the statute and on April 8, 1935 created a grazing district 
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in the State of New Mexico designated and known as Graz¬ 
ing District No. 4; and in pursuance of said Act and/or 
regulations adopted thereunder, the said Secretary of the 
Interior, in recognition of the rights of plaintiffs in j the 
premises, and of their preferred status under the jpro- 
5 visions of said Act and of said rules and regulations, 
issued or directed to be issued to plaintiffs interim 
permits called licenses to graze their flocks and herds ppon 
and over the following described lands in said grazing dis¬ 
trict : | 

The license to said Red Canyon Sheep Company includes 
the following described lands: 

All of sections 28—29—38; approximately 1/3 of section 
30; and approximately 1/2 of section 31, all in Township 4 
South, Range 7 East, New Mexico Principal Meridian. 

All of sections 3—4—11—12—17—18—19—20—21—22— 
23—25—26—27—28—29—30—33—34—35; approximately 
1/2 of sections 5 and 9; approximately 3/4 of sections iO—- 
13 and 15; and approximately 5/16 of section 14 and 24| all 
in Township 5 South, Range 7 East, New Mexico Principal 
Meridian. 

All of sections 29—33 and 34; and approximately 1/2 of 
sections 19 and 31, all in Township 5 South, Range 8 East, 
New Mexico Principal Meridian. 

All of sections 1—3—4—9—10—11—12—13—14—15— 
22—23—24—25—26—27; and approximately 3/4 of section 
35, all in Township 6 South, Range 7 East, New Mexico 
Principal Meridian. 

All of sections 7—8—9—10—17—18—19—20—29—30— 
and 31; approximately 1 /2 of sections 3—4—5 and 15; ap¬ 
proximately 1/4 of sections 23—26—28 and 34; approxi¬ 
mately 3/4 of section 6; approximately 11/16 of section 21; 
and approximately 3/8 of section 22, all in Township 6 
South, Range 8 East, New Mexico Principal Meridian, j 

All of sections 1—12—26—27—33—34—35; approximate¬ 
ly 15/16 of section 11; approximately 9/16 of section^ 13 
and 23; approximately 1/4 of sections 15 and 25; approxi¬ 
mately 1/2 of section 22; approximately 3/16 of section 24, 
all in Township 7 South, Range 7 East, New Mexico Prin¬ 
cipal Meridian. 
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All of sections 5—6—7—18—19—29—30, all in Township 

7 South, Range 8 East, New Mexico Principal Meridian. 

The license to said Frank Maxwell includes the following 
described lands: 

All of sections 26—27—33—34 and 35; and approximately 
1/2 of sections 25 and 28, all in Township 3 South, 
6 Range 8 East, New Mexico Principal Meridian. 

All of sections 1—2 and 9; and approximately 1/2 
of sections 10—11 and 12, all in Township 4 South, Range 8 
East, New Mexico Principal Meridian. 

The license to said Willis R. Lovelace includes the follow¬ 
ing described lands : 

All of section 36; and approximately 1/2 of sections 13— 
24 and 25, all in Township 3 South, Range 8 East, New Mex¬ 
ico Principal Meridian. 

All of sections 16—17—IS—19—20—21—28—29—30—31 
—32 and 33; and approximately 1/2 of sections 15—22—27 
and 34, all in Township 3 South, Range 9 East, New Mexico 
Principal Meridian. 

All of sections 1 and 2, all in Township 4 South, Range 

8 East, New Mexico Principal Meridian. 

All of sections 3—4—5—6—9—10—11—12—13—14—15 
—16—21—22—23—24—25—26—27; approximately 1/2 of 
section 7; approximately 3/4 of sections 8—17—20 and 28; 
and approximately 1/8 of section 29, all in Township 4 
South, Range 9 East 

All of sections 7—8—17—18—19—20—29 and 30, all in 
Township 4 South, Range 10 East, New Mexico Principal 
Meridian. 

The issuance of said licenses was based, in each instance, 
on a determination by the proper officials of the Interior 
Department that each of the plaintiffs was possessed of de¬ 
pendent commensurate holdings and of the required right 
of priority of use, as defined by the regulations of the De¬ 
partment issued March 2,1936, a copy of the pertinent parts 
of which are attached hereto, marked “Exhibit B”, and 
made a part hereof. 

Plaintiffs further say that they have faithfully complied 
with all the terms and conditions imposed by said licenses, 
rules and regulations, and are entitled to permits for rea- 
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sonable terms, not exceeding ten years in duration and! to 
the renewal thereof during the existence of said District 
and so long as plaintiffs comply with said terms and 

7 conditions. As a result of said publication of notice, 
the creation of said grazing district, the issuances! of 

licenses thereunder and of the express terms of said Execu¬ 
tive Order, the public lands within said grazing district 
were reserved, appropriated, classified, set apart and with¬ 
drawn for the use and benefit of stock growers, including 
these plaintiffs, who are qualified for, and entitled to receive 
permits under the provisions of said Taylor Grazing Act 

V I 

The above described lands are high and arid, and are!al¬ 
most exclusively used for the grazing of animals such j as 
cattle and sheep. The sparsity of grass and forage thereon 
is such as to require from one to two sections of landj to 
furnish sustenance for 100 sheep or 20 cattle during the 
grazing season. Inasmuch as there are few springs or run¬ 
ning streams of water on said lands, only such persons! as 
have wells for stock watering purposes can successfully 
make use of the lands as a means of engaging in the stock 
industry, and they are the only persons qualified to receive 
licenses or permits. 

Pursuant to the practices, customs and usages which hive 
prevailed in New Mexico and which are sanctioned by the 
statutes of that state with the consent and acquiescence! of 
the United States, these plaintiffs more than a quarter qf a 
century ago began to drill for water and to make use of spid 
lands for grazing purposes. In these operations plaintiffs 
expended sums in excess of $115,000.00. Their drill holes 
varied in depth from 138 feet to 1000 feet, and in the few 
instances where water was found each plaintiff secured the 
title to the subdivisions upon which his producing wells were 
located, under one or another of the public land lajws. 

8 Thereby the plaintiffs long continued to be and ^till 
are the only persons who are in a position to make 

economic use of said lands for grazing purposes, and who 
are qualified and entitled to receive grazing permits there¬ 
upon under the provisions of the Taylor Grazing Act, hnd 
the rules and regulations adopted by the Interior Depart¬ 
ment in pursuance thereof. 
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Plaintiffs further state that prior to the enactment of said 
Taylor Grazing Act one C. M. Harvey, a citizen and resident 
of El Paso, State of Texas, submitted to the Department of 
the Interior a proposal to exchange lands in the Lincoln 
National Forest in the State of New Mexico, to which said 
proponent held a qualified title, for public lands lying out¬ 
side of the exterior boundaries of said National Forest, in¬ 
clusive of the lands which were afterwards included in said 
Grazing District and for which plaintiffs have received li¬ 
censes and are entitled to receive permits as hereinbefore 
set forth. The proponent Harvey based said proposal on 
the Act of February 7, 1929, (45 Stat. 1154), but not having 
complete title to the proffered lands he was unable to con¬ 
vey the same by good and sufficient deed as required by said 
Act. Plaintiffs thereupon duly protested the proposed ex¬ 
change, and on July 23, 1932 the then Commissioner of the 
General Land Office held that there was no authority for the 
exchange under the existing statutes, and the ruling was 
later affirmed by a formal departmental decision which has 
never been overruled nor set aside, but on the contrarv has 
been treated by the Department of the Interior as a correct 
interpretation of said statute and as correctly holding that 
said proposal was without legal basis or color of right. 

The Interior Department thereupon discontinued 

9 negotiations with said Harvey but later on, as here¬ 
inafter more fully set forth, defendants have renewed 

negotiations with him and have officially declared their in¬ 
tention to consummate said exchange, and to convey to said 
Harvey lands for the use of which licenses have been issued 
to plaintiffs, described as follows: 

All of section 31; approximately 1/2 of sections 27—30— 
33 and 34; and approximately 3/8 of section 28, all in Town¬ 
ship 3 South, Range 9 East, New 7 Mexico Principal Meridian. 

All of sections 6—21—22—23—24—25—26—27; approxi¬ 
mately 3/4 of sections 5—13 and 28; approximately 1/4 of 
sections 3—4 and 11; approximately 1/8 of sections 8 and 
29; and approximately 1/2 of sections 14—17 and 20, all in 
Township 4 South, Range 9 East, New T Mexico Principal 
Meridian. 
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All of section 18; approximately 1/2 of sections 7—17 
and 20; approximately 1/4 of section 8; approximately 3/4 
of section 19; approximately 1/8 of section 29; and approxi¬ 
mately 11/16 of section 30, all in Township 4 South, Range 
10 East, New Mexico Principal Meridian. 

All of sections 26—27—33—34—35; and approximately 
1/2 of sections 25 and 28, all in Township 3 South, Rajige 
8 East, New Mexico Principal Meridian. 

Approximately 1/2 of section 9 in Township 4 South, 
Range 8 East, New Mexico Principal Meridian. 

All of sections 28-29 and 33; and approximately 1/2 of 
sections 30 and 31, all in Township 4 South, Range 7 E^st, 
New Mexico Principal Meridian. 

All of sections 3—4—11—12—17—1&—19—20—21—22— 
25—26—27—28—29—30—33—34 and 35; approximately 
1/2 of sections 5 and 9; approximately 3/4 of sections 
10—13 and 15; approximately 1/4 of sections 14 and ;24; 
and approximately 5/16 of section 23, all in Township 5 
South, Range 7 East, New Mexico Principal Meridian. 

All of sections 29—33 and 34; approximately 1/4 of sec¬ 
tions 19 and 30; and approximately 1/2 of section 31, al[L in 
Township 5 South, Range 8 East, New Mexico Principal 
Meridian. 


All of sections 9—10—11—12—13—14—15—22—23—24— 
25—26—27; approximately 1/2 of sections 1—3 and 4; and 
approximately 3/4 of section 35, all in Township 6 South, 
Range 7 East, New Mexico Principal Meridian. 

10 All of sections 7—8—9—10—17—20—29—30 knd 
31; approximately 1/2 of sections 3—4—5—6 andil5; 
approximately 7/8 of sections 18 and 19; approximately 
11/16 of section 21; approximately 1/8 of section 23; hnd 
approximately 1/4 of section 28, all in Township 6 Sohth, 
Range 8 East, New Mexico Principal Meridian. 

vn I 

The defendants predicate their action in renewing ^aid 
negotiations upon the Act of Congress of June 25, 1935, 
(49 Stat. c. 308), the provisions of which are as follows; 

4 ‘Be it enacted by the Senate and House of Representa¬ 
tives of the United States of America in Congress assem¬ 
bled, That the provisions of section 2 of the Act of Congress 
approved February 28,1925 (43 Stat. 1090; U. S. C., titl^ 16, 
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sec. 486), authorizing reservations by either party to an ex¬ 
change under the Act of Congress approved March 20, 1922 
(42 Stat. 465; U. S. C., title 16, sec. 485), are hereby ex¬ 
tended and made applicable to exchanges of lands under the 
Acts of Congress approved February 14, 1923 (42 Stat. 
1245), and February 7,1929 (45 Stat. 1154), which authorize 
the United States to acquire privately owned lands situated 
within certain townships in the Lincoln National Forest in 
the State of New Mexico, by exchanging therefor an equal 
value of unreserved and unappropriated public lands within 
said State.” 

Plaintiffs further state that in December, 1935 they again 
duly protested any action being taken by the defendants 
to carry into effect the proposed exchange and the defendant 
Commissioner thereupon submitted the protest to the Secre- 
tarv of the Interior for decision. On March 17, 1935 said 
Secretary, through the First Assistant Secretary, rendered 
a decision against plaintiffs, dismissing their protest, and 
in substance and effect directing conveyance to said Harvey 
of approximately 54,400 acres of the above described lands 
to the use of which for grazing purposes plaintiffs have 
been granted licenses and are entitled to permits as herein 
set forth. 

Plaintiffs further state that such action on the part 

11 of defendants in disposing of plaintiffs’ said protest 
as well as the further action defendants intend and 

threaten to take in connection with said proposed exchange, 
are without jurisdiction, power or authority; that said pro¬ 
posal was and is ineffectual as a basis for any action what¬ 
ever by defendants looking to the disposition of said lands, 
and no rights of any kind were thereby acquired by said 
Harvey; that before said Act of June 25, 1935 was enacted 
and before aiiv affirmative action was taken bv defendants 
with regard to said proposal, the lands which the defen¬ 
dants now threaten to convey to said Harvey were duly and 
regularly reserved, appropriated, classified and set apart 
for grazing purposes, and were by Executive Order with¬ 
drawn from all forms of settlement, location, sale or entry; 
that by the express terms of the Act of June 25, 1935 the 
provisions thereof were not intended to apply to lands so re¬ 
served and appropriated; but if so intended plaintiffs say 
that said Act would as to these plaintiffs be in conflict with 
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the due process clause of the Fifth Amendment to the Con¬ 
stitution; that the proposed conveyance to said Harvey 
thereunder would, if carried into effect, deprive plaintiffs 
of their said property and property rights without due 
process of law. Plaintiffs further state that as they! are 
informed and believe and therefore allege the fact to be 
no notice of the contemplated exchange has been published 
since the enactment of said statute under which defendants 

claim authoritv to act. I 

•/ 

VIII 

Plaintiffs further say that their investments in land with¬ 
in the exterior boundaries of the lands which defendants 
threaten to convey to said Harvey, or in the immeqliate 
vicinity thereof, and in improvements on said l^nds 
12 consisting of wells, windmills, pipe lines, fences and 
other structures are in excess of $115,000.00, arid as 
bases of operation in connection with the use of the range 
lands described in said permits they have a value greatly in 
excess of that amount; that if plaintiffs are deprived of the 
use of the lands which the defendants threaten to convey to 
said Harvey, their said holdings will become practically 
valueless and plaintiffs will be unable to secure other lands 
upon which to graze their flocks and herds in the vicinity 
of their said holdings and will be compelled to retire from 
the industries in which they have been for many yearsj and 
now are engaged; that plaintiffs have exhausted all of their 
administrative remedies without success and unless defen¬ 
dants are enjoined from so doing they will consummate the 
proposed exchange with said Harvey, and plaintiffs? and 
each of them will thereby suffer great and irreparable! loss 
and injury for which there is no plain, speedy or adequate 
remedy at law. 

WHEREFORE, Plaintiffs pray: 

(1) That, pending final determination of this cause, an 
order be made herein restraining the defendants, and each 
of them, and their successors in office, and each, ever^ and 
all persons acting or claiming to act under their authority 
or control, from conveying or attempting to convey by pat¬ 
ent, deed or other instrument any of the above described 
lands in Grazing District No. 4, State of New Mexico; also 
from in any way, directly or indirectly, through the means 
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mentioned in this Bill of Complaint or otherwise from tak¬ 
ing any action in derogation of the rights of plaintiffs as the 
same are hereinbefore set forth and made to appear. 

(2) That upon final hearing the relief above prayed for 
be made permanent. 

13 (3) Plaintiffs pray for such other further and gen¬ 

eral relief as the nature of the case may require and 
to the Court may seem just and proper. 

RED CANYON SHEEP COMPANY, 
By LOUIS NALDA 

Its ., 

WILLIS R. LOVELACE, 

FRANK MAXWELL, 

Plaintiffs . 

FRANK K. NEBEKER 
S. ABBOT MAGINNIS 
H. B. HAMILTON 
Attorneys for Plaintiffs . 


State of New Mexico. 

County of Lincoln, ss.: 

Louis Nalda, being first duly sworn on oath, deposes and 
says that he is the President of the Red Canyon Sheep Com¬ 
pany, a New Mexico corporation, one of the plaintiffs in the 
above entitled action; that affiant has read the above and 
foregoing Second Amended Bill in Equity and knows the 
contents thereof, and that the matters and things therein 
stated on personal knowledge are true, and those therein 
set forth on information and belief he verily believes to be 
true. 


LOUIS NALDA 


Subscribed and sworn to before me this 21st day of Jan¬ 
uary, 1937. 

LUCILLE C. PATTERSON 


(Notarial Seal) 

My Commission expires May 16,1939. 


Notary Public 


14 State of New Mexico, 

County of Lincoln , ss.: 

Willis R. Lovelace, being first duly sworn on oath, de¬ 
poses and says that he is one of the plaintiffs in the above 
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entitled action; that he has read the above and foregping 
Second Amended Bill in Equity and knows the contents 
thereof; and that the matters and things therein stated on 
personal knowledge are true, and those therein set forth on 
information and belief he verilv believes to be true. 

WILLIS R. LOVELACE 


Subscribed and sworn to before me this 21st day of Jan¬ 
uary, 1937. 

MARY C. DuBOIS j 

(Notarial Seal) Notary Public . 

My commission expires February 4,1940. 

j 

State of New Mexico, 

7 | 

County of Lincoln , ss.: 

Frank Maxwell, being first duly sworn on oath, deposes 
and says that he is one of the plaintiffs in the above entitled 
action; that he has read the above and foregoing Second 
Amended Bill in Equity and knows the contents thereof, and 
that the matters and things therein stated on personal 
knowledge are true, and those therein set forth on informa¬ 
tion and belief he verilv believes to be true. 

FRANK MAXWEIiL 

Subscribed and sworn to before me this 21st da!y of 
15 January, 1937. 

LUCILLE C. PATTERS0N 
(Notarial Seal) Notary Public 

My Commission expires May 16, 1939. 

Service of a copy of the foregoing Second Amended Bill 
of Complaint acknowledged this 1st day of February, 1937. 

JACKSON E. PRICE j 
Att’y for defendants . 


Exhibit A 
Executive Order 


Withdrawal for Classification of All Public Land in Ceittain 

States 

i 

WHEREAS, the Act of June 28, 1934 (ch. 865, 48 jjstat. 
1269), provides among other things, for the prevention of 
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injury to the public grazing lands by overgrazing and soil 
deterioration; provides for the orderly use, improvement 
and development of such lands; and provides for the stabili¬ 
zation of the livestock industry dependent upon the public 
range; and 

WHEREAS, in furtherance of its purposes, said act pro¬ 
vides for the creation of grazing districts to include an ag¬ 
gregate area of not more than eighty million acres of vacant, 
unreserved and unappropriated lands from any part of the 
public domain of the United States; provides for the ex¬ 
change of State owned and privately owned lands for un¬ 
reserved, surveyed public lands of the United States; pro¬ 
vides for the sale of isolated or disconnected tracts of the 
public domain; and provides for the leasing for graz- 
16 ing purposes of isolated or disconnected tracts of 
vacant, unreserved and unappropriated lands of the 
public domain; and 

WHEREAS, said act provides that the President of the 
United States may order that unappropriated public lands 
be placed under national-forest administration if, in his 
opinion, the land be best adapted thereto; and 

WHEREAS, said act provides for the use of public land 
for the conservation or propagation of wild life; and 

WHEREAS, I find and declare that it is necessary to 
classify all of the vacant, unreserved and unappropriated 
lands of the public domain within certain States for the pur¬ 
pose of effective administration of the provisions of said 
act; 

NOW, THEREFORE, by virtue of and pursuant to the 
authority vested in me by the act of June 25, 1910 (ch. 
421, 36 Stat. 847), as amended by the act of August 24, 
1912 (ch. 369, 37 Stat. 497), and subject to the conditions 
therein expressed, it is ordered that all of the vacant, un¬ 
reserved and unappropriated public land in the States of 
Arizona, California, Colorado, Idaho, Montana, Nevada, 
New Mexico, North Dakota, Oregon, South Dakota, Utah 
and Wyoming be, and it hereby is, temporarily withdrawn 
from settlement, location, sale or entry, and reserved for 
classification, and pending determination of the most useful 
purpose to which such land may be put in consideration of 
the provisions of said act of June 28,1934, and for conserva¬ 
tion and development of natural resources. 
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The withdrawal hereby effected is subject to existing 
valid rights. 

This order shall continue in full force and effect unless 
and untill revoked bv the President or bv act of Con- 

* i 

17 gress. 

FRANKLIN D ROOSEVELT 
10 a. m. E. S. T. j 

November 26, 1934. j 

(No. 6910) | 

U. S. Government Printing Office, 1934 

Exhibit B i 

123.471 

i 

United States Department of the Interior 

Office of the Secretarv 

* 

Division of Grazing 

i 

I 

Washington 

1 

Rules for Administration of Grazing Districts j 

(Under the act of June 28, 1934 (48 Stat. 1269), conurjonly 
known as the Taylor Grazing Act.) 

Permits within the meaning of section 3 of the act of June 
28,1934 (48 Stat. 1269), shall be issued as soon as the neces¬ 
sary data are available upon which to ascertain the proper 
use of the lands and water which entitle their owners, oc¬ 
cupants or lessees to a preferential grazing privilege. 

During the intervening period, temporary licenses will be 
issued under authority of section 2 of said act to provide for 
the existing livestock industry using the public lands in such 
districts. 

Licenses 

1 

Licenses issued in 1936 will be operative only during that 
year or for such part of 1937 as may be considered the 
“winter grazing season’’ as determined by local usage, but 
in no event will extend beyond May 1, 1937. 

Such licenses will be revocable for violation of the terms 
thereof and will terminate on the issuance of permits in a 
district. 
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An applicant for a grazing license is qualified if 
18 lie owns livestock and is: 

1. A citizen of the United States of America or one who 
has filed his declaration of intention to become such, or 

2. A group, association or corporation authorized to con¬ 
duct business under the laws of the State in which the graz¬ 
ing district is located. 

The following definitions will be used in issuing licenses 
onlv: 

* l 

Property—shall consist of land and its products or stock 
water owned or controlled and used according to local cus¬ 
tom in livestock operations. Such property is: 

(a) “Dependent ” if public range is required to maintain 
its proper use. 

(b) “Near” if it is close enough to be used in connection 
with public range in usual and customary livestock opera¬ 
tions. In case the public range is inadequate for all the near 
properties, then those which are nearest in distance and ac¬ 
cessibility to the public range shall be given preference over 
those not so near. 

(c) “Commensurate” for a license for a certain number 
of livestock if such property provides proper protection ac¬ 
cording to local custom for said livestock during the period 
for which the public range is inadequate. 

Priority of use —is such use if the public range before 
June 28,1934, as local custom recognized and acknowledged 
as a proper use of both the public range and the lands or 
water used in connection therewith. 

Issuance of Licenses : 

After residents within or immediately adjacent to a graz¬ 
ing district having dependent commensurate property are 
provided with range for not to exceed ten (10) head of work 
or milch stock kept for domestic purposes, the following 
named classes, in the order named, will be considered for 
licenses: 

1. Qualified applicants with dependent commensurate 
property with priority of use. 

2. Qualified applicants with dependent commensurate 
property but without priority of use. 
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3. Qualified applicants who have priority of use butjnot 
commensurate property. 

4. Other qualified applicants. 

i 

Licenses will be issued in the above named order of 
classes until the carrying capacity of the public range shall 
be attained. If a class more than exhausts the ca^ac- 
19 ity of the range, all junior classes will be eliminaited, 
and cuts within the last-recognized class shall be njade 
by reduction of numbers or limitation of seasonal use until 
the number equal to the fixed carrying capacity of the pqblic 
range is reached. 

Fees | 

A grazing fee of five (5) cents per head per month|, or 
fraction thereof, for each head of cattle or horses and one 
(1) cent per month, or fraction thereof, for each shee^ or 
goat shall be collected from each licensee except free^use 
licensees. 

_ 

Motion to Dismiss Second Amended Bill of Complairit 

Filed Februarv 12,1937 I 

J 7 

********* 

Come now the defendants, Harold L. Ickes, Secretary of 
the Interior, and Fred W. Johnson, Commissioner of| the 
General Land Office, by their attorneys, and move to I dis¬ 
miss the above-entitled cause and plaintiffs ’ second amended 
bill of complaint therein upon each and every of the follow¬ 
ing grounds: 

1. It appears from the second amended bill of complaint 
herein, and from facts of which this Court will take judicial 
notice, that the plaintiffs have not a sufficient interest to 
maintain this suit. 

2. It appears from the second amended bill of complaint 
herein, and from facts of which this Court will take judicial 
notice, that the plaintiffs have not a sufficient interest to 
maintain this suit, for the reason that they have not alleged 
facts showing themselves to be entitled to a patent tc^ the 
lands involved herein. 

3. It appears from the second amended bill of complaint 
herein, and from facts of which this Court will take judicial 
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notice, that the plaintiffs have not a sufficient interest to 
maintain this suit, for the reason that they have no vested 
rights in the lands involved herein that can prevail 

20 in the face of a disposition of said lands pursuant to 
authority of Congress. 

4. It appears from the second amended bill of complaint 
herein, and from facts of which this Court will take judicial 
notice, that the plaintiffs have not a sufficient interest to 
maintain this suit, for the reason that they have no vested 
rights in the lands involved herein under the provisions of 
the so-called Taylor Grazing Act of June 28, 1934 (48 Stat. 
1269), said lands being within the boundaries of a grazing 
district. 

5. It appears from the second amended bill of complaint 
herein, and from facts of which this Court will take judicial 
notice, that the plaintiffs have not a sufficient interest to 
maintain this suit, for the reason that they have no vested 
rights in the lands involved herein by virtue of the law of 
New Mexico referred to in paragraph V of the second 
amended bill of complaint, said lands being part of the 
public domain and hence not subject to disposition except 
under the authority of Congress. 

6. It appears from the second amended bill of complaint 
herein, and from facts of which this Court will take judicial 
notice, that Charles M. Harvey’s exchange application was 
never finally rejected by the defendants, and that he there¬ 
fore had a valid, existing and vested right in the lands in¬ 
volved herein, which right was expressly saved from the 
Executive order withdrawal of November 26, 1934. 

7. It appears from the second amended bill of complaint 
herein, and from facts of which this Court will take judicial 
notice, that the defendants were specifically directed by Act 

of Congress to effectuate the exchange of lands in- 

21 volved herein, and that the decree prayed for by the 
plaintiffs would nullify the intent of Congress. 

8. It appears from the second amended bill of complaint 
herein, and from facts of which this Court will take judicial 
notice, that the decisions of the defendants complained of 
herein were not erroneous in matter of law, but were in all 
respects correct. 

9. It appears from the second amended bill of complaint 
herein, and from facts of which this Court will take judicial 


i 
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notice, that the decisions of the defendants complained of 
herein were rendered by them in the exercise of judgment 
and discretion and within the limits of the jurisdiction en¬ 
trusted to them by Congress, and that said decisions are 
therefore not subject to review in the courts. 

10. It appears from the second amended bill of complaint 
herein, and from facts of which this Court will take judicial 
notice, that the plaintiffs have a full, complete and adequate 
remedy, in the event patent is erroneously issued by the de¬ 
fendants to Charles M. Harvey, in a suit against said Har- 

vev at the situs of the lands involved herein, wherein all of 

» . 7 
plaintiffs ’ rights, if any, may be adjudicated and deter¬ 
mined, and wherein all parties in interest may be brought 
before the court. 

Wherefore, the defendants, Harold L. Ickes, Secretary of 
the Interior, and Fred W. Johnson, Commissioner of j the 
General Land Office, pray that the above-entitled cause be 
dismissed, that the second amended bill of complaint in Said 
cause be dismissed, and that they be permitted to go lienee 
without day, be for nothing held, and recover of the plain¬ 
tiffs their costs. 


NATHAN R. MARGOLD 

Solicitor , j 

Department of the Interior. 

I 

22 FREDERICK BERNAYS WIENER 

Assistant Solicitor , 

Department of the Interior. 

JACKSON E. PRICE 
Assistant Solicitor , 

Department of the Interior; 

Attorneys for Defendants. 

Service of the foregoing motion acknowledged this |l2th 
day of February 1937. 

FRANK K. NEBEKER 
S. ABBOT MAGINNIS 

Attorneys for plaintiffs. 


i 

i 

! 

1 

| 




20 RED CANYON SHEEP CO., ET AL. VS. H. L. ICKES, ET AL. 


Order 

Filed May 17,1937 

********* 

This cause came on to be heard at this term on the defen¬ 
dants ’ motion to dismiss the plaintiffs’ second amended 
bill of complaint; and thereupon, upon consideration there¬ 
of, it is this 17th day of Mav, 1937, 

ORDERED, ADJUDGED and DECREED that the de¬ 
fendants’ motion to dismiss be, and the same hereby is, 
granted. 

Whereupon, come now the plaintiffs by their attorney of 
record and elect to stand upon their second amended bill 
of complaint filed herein. WTiereupon it is 

ORDERED, ADJUDGED and DECREED that the said 
second amended bill of complaint be, and the same hereby 
is, dismissed and the rule to show cause issued herein be, 
and the same hereby is, discharged. 

W r HEREFORE, it is considered that the plaintiffs take 
nothing by this suit, and the defendants go hence without 
day, be for nothing held and recover of the plaintiffs their 
costs of defense to be taxed by the clerk and have exe- 
23 cution thereof. 

ALFRED A. WHEAT, 

Chief Justice . 

From the foregoing order the plaintiffs by their attor¬ 
ney of record in open court note an appeal to the United 
States Court of Appeals for the District of Columbia; 
whereupon an undertaking to act as a cost bond is hereby 
fixed in the sum of one hundred dollars ($100) with leave 
to deposit fifty dollars ($50) cash with the clerk in lieu 
thereof. 

1 ALFRED A. WHEAT, 

Chief Justice. 

No objection as to form 

FRANK K. NEBEKER 
S ABBOT MAGINNIS 
Attys for Pltffs. 
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| 

Assignment of Errors 

Filed Mav 21, 1937 I 

********* 

i 

And now comes tlie above named plaintiffs and say tljat 
the decree entered in the above cause on the 17th dayiof 
May, 1937 is erroneous and unjust, for that, the Court erfed 
in the following particulars: 

1. In dismissing the second amended bill of complaint, 
and in decreeing the dismissal of said cause. 

2. In holding, deciding and decreeing that the facts set 
forth in said amended bill are insufficient to entitle plain¬ 
tiffs to the relief prayed for therein. 

3. In holding, deciding and decreeing that plaintiffs 
24 are not possessed of sufficient property rights with 
respect to the lands in question to enable them to 
maintain this suit. 

4. In holding and deciding that, in the absence of a show¬ 
ing that they were possessed of vested interests in s^id 
lands, plaintiffs are not entitled to maintain this suit. 

5. In not holding and deciding that plaintiffs are entitled 
to receive grazing permits to use said lands and that de¬ 
fendants are without power or authority to convey the same 
to said Harvev. 

6. In holding and deciding that the defendants are di¬ 
rected by Act of Congress to convey the lands in question 
to said Harvey, and in not holding and deciding that said 
Act of Congress and previous legislative and Executive 
withdrawals expressly forbade such conveyance. 

7. In making and entering said decree in favor of defen¬ 
dants and against plaintiffs. 

8. In failing to overrule said motion to dismiss plaintijffs’ 
second amended bill of complaint. 

WHEREFORE the appellants pray that said decree be 
reversed and that said District Court of the United States 
for the District of Columbia be ordered to enter a decree 
reversing its decision in this cause. 

FRANK K NEBEKER 
S. ABBOT MAGINNIS 
H. B. HAMILTON 

Attorneys for Plaintiffs . 


j 

i 
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Service of a copy of the foregoing Assignment of Errors 
acknowledged, this 21st day of May, 1937. 

1 FREDERICK BERNAYS WIENER 

Attorney for the Defendant 

25 Memorandum 

MAY 24,1937 

$50 deposited by Frank K. Nebeker for pltf. in lieu of 
bond on appeal. 


Designation of Record 
Filed Mav 21,1937 

********* 

The plaintiffs, having perfected an appeal to the United 
States Court of Appeals of the District of Columbia on 
the 21st day of May, 1937, hereby requests the Clerk of the 
District Court of the United States for the District of Col¬ 
umbia to prepare at plaintiffs ’ expense a transcript of the 
record on appeal, including therein the following papers 
and proceedings: 

1. The second amended bill of complaint; 

2. Defendants’ motion to dismiss said second amended 
bill of complaint; 

3. Decree sustaining the motion to dismiss; 

4. Bond on appeal; 

5. Assignment of errors; 

6. This designation of record. 

FRANK K NEBEKER 
A. ABBOT MAGINNIS 
H. B. HAMILTON 

Attorneys for Plaintiffs. 

Service of a copy of the foregoing designation of record 
acknowledged, this 21st day of May, 1937. 

FREDERICK BERNAYS WIENER 

A tty for the Defendant 
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26 District Court of the United States for the j 

District of Columbia ■ 

i 

United States of America, 

District of Columbia , ss: 

I, Charles E. Stewart, Clerk of the District Court of fche 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 25, both inclusive, 
to be a true and correct transcript of the record according 
to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 61474 in Equity, where¬ 
in Red Canyon Sheep Company, a corporation, et al ^re 
Plaintiffs and Harold L. Ickes, Secretary of the Interior of 
the United States of America et al are Defendants, as |the 
same remains upon the files and of record in said Courtl 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 18th day of June, 1937. 

C. E. STEWART, j 
(Seal) Clerk. 

Endorsed on Cover: No. 6991. Red Canyon Sheep Com¬ 
pany, a corporation, Willis R. Lovelace, and Frank Max¬ 
well, Appellants, vs. Harold L. Ickes, Secretary of the In¬ 
terior of the United States of America, et al. United Sthtes 
Court of Appeals for the District of Columbia Filed Jun 
21 1937 Moncure Burke, Clerk. 
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Harold L. Ickes, Secretary of the Interior of the 

* * 

Lmited States of America, and Fred W. Johnson, 
Commissioner of the General Land Office of the 
Department of the Interior of the United States of 
America, Appellees. 
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' 

Appeal from the District Court of , the United States 
for the District of Columbia. 

i 

_ | 

BRIEF FOR APPELLANTS. 
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Frank K. Nebeker, 
S. Abbot ! Maginnis, 
Tower (Building, 
Washington, D. C. 


H. B. Hamilton, 
Santa Rosa, N. M., 


Attorneys for Appellants. 


Press or Byron S. Adams, Washington, D. C. 










Untteb States Court ot Appeals 

FOR THE DISTRICT OF COLUMBIA. 
April Term, 1937. 


No. 6991. 

Special Calendar. 


Red Canyon Sheep Company, a Corporation, Willis 
R. Lovelace, and Frank Maxwell, Appellants , 

i 

v. 

Harold L. Ickes, Secretary of the Interior of the 
United States of America, and Fred W. Johnsojx, 
Commissioner of the General Land Office of tl^e 
Department of the Interior of the United States of 
America, Appellees. 


Appeal from the District Court of the United States 
for the District of Columbia. 


BRIEF FOR APPELLANTS. 


STATEMENT OF THE CASE. 

This is an appeal by plaintiffs in the Court below 
from an order and decree dismissing the bill of coik- 
plaint as amended. The decree, being general in its 
terms, is presumably based on the grounds set forth in 
the motion to dismiss (R. 17). 
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Plaintiffs, hereinafter referred to as appellants, 
brought this suit to enjoin the defendants, hereinafter 
referred to as appellees, from conveying* certain lands 
located in Grazing* District Xo. 4 in the State of New 
Mexico, in derogation of their rights as preferential 
permittees under the Act of June 28, 1934, (48 Stat. 
1269), known as the Taylor Grazing Act, as supple¬ 
mented by regulations. 

The facts upon which the decision must turn are to 
be found in the amended bill (B. 1-17). 

QUESTIONS INVOLVED. 

Appellants take the position that under the provi¬ 
sions of the Taylor Grazing Act, as supplemented by 
regulations, they are entitled to receive permits to 
graze their animals on the lands in question, and that 
appellees have no power or authority to make the 
threatened disposition of the lands and thereby deprive 
them of their said rights. 

Appellees contend (1) that, even if Congress has not 
granted authority to appellees to make the conveyance 
in controversy, appellants are remediless because they 
have no titte to, or vested interest in, the lands in ques¬ 
tion; (2) also that Congress, by the Act of June 25, 
1935, (49 Stat. c. 308), has specifically conferred au¬ 
thority upon them to convey said lands. 

The questions involved, therefore, are: 

(1) Whether, under the provisions of the Taylor 
Grazing Act and regulations adopted pursuant thereto 
as applied to the facts alleged in the bill, appellants 
have the legal right to have issued to them grazing per¬ 
mits for the grazing of their animals on the lands in 
question; and if so, whether such right is sufficient 
basis for the injunction prayed for; and 
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(2) Whether the Act of June 25, 1935, confers au¬ 
thority on appellees to consummate the proposed ex¬ 
change and thereby deprive appellants of their rights 
under the Taylor Grazing Act. 

The errors relied upon (R. 21) are as follows: 


1. In dismissing the second amended bill of coni- 
plaint, and in decreeing the dismissal of said 
cause. 


2. In holding, deciding and decreeing that the facts 
set forth in said amended bill are insufficient to 
entitle plaintiffs to the relief prayed for therein. 

3. In holding, deciding and decreeing that plaintiffs 
are not possessed of sufficient property rights 
with respect to the lands in question to enable 
them to maintain this suit. 

4. In holding and deciding that, in the absence of a 
showing that they were possessed of vested in¬ 
terests in said lands, plaintiffs are not entitled 
to maintain this suit. 


5. In not holding and deciding that plaintiffs aife 
entitled to receive grazing permits to use said 
lands and that defendants are without power or 
authority to convey the same to said Harvey. 

| 

6. In holding and deciding that the defendants aije 
directed by Act of Congress to convey the lands 
in question to said Harvey, and in not holding 
and deciding that said Act of Congress and pre¬ 
vious legislative and Executive withdrawals ex¬ 
pressly forbade such conveyance. 

7. In making and entering said decree in favor pf 
defendants and against plaintiffs. 

8. In failing to overrule said motion to dismiss 
plaintiffs’ second amended bill of complaint. 
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ARGUMENT. 

I. 

Preliminary Statement. 

While the facts upon which the decision in this case 
must be based are fully set forth in the bill (R. 1-17), a 
brief reference to certain of those facts at this point 
may serve a useful purpose. New Mexico Grazing 
District Xo. 4 was created April 8,1935, pursuant to the 
provisions of the Act of June 28, 1934, known as the 
Taylor Grazing Act. The purpose of the Act as de¬ 
clared in its title is “to stop injury to the public graz¬ 
ing land by preventing overgrazing, and soil deteriora¬ 
tion, to provide for the orderly use, improvement and 
development, to stabilize the livestock industry depen¬ 
dent upon the public range, and for other purposes.’’ 
Authority was conferred upon the Secretary of the In¬ 
terior to provide for the protection, orderly use, and 
regulation of the public ranges, and to issue permits to 
use the ranges so set apart for that purpose to local 
residents, settlers and owners of land and water who 
have used the ranges in the past (R. 3). Section 3 of 
the Act provides that, in issuing grazing permits, pref¬ 
erences were to be granted to individuals and com¬ 
panies qualified and situated as are these appellants. 
Very complete and specific regulations were adopted 
by the Secretary of the Interior with regard to what 
should constitute preference rights, etc. (R. 15-17). 
The bill alleges that appellants possess all of the qual¬ 
ifications which were required to entitle them to receive 
grazing permits. In fact, temporary permits were 
granted appellants, and presumably regular grazing 
permits would have been issued to them except for the 
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transaction known as the Harvey Exchange, which is 
described in paragraphs VI, VII and VIII of the bi|l 
(R* 8-11). Harvey, a citizen of El Paso, Texas, owned 
the surface rights to certain lands in the Lincoln Na¬ 
tional Forest in New Mexico. All mineral rights in the 
lands had been reserved by his grantors. Several vear^ 
prior to the creation of New Mexico Grazing District 
No. 4, Harvey made a proposal to the Government tb 
exchange the lands in the Lincoln National Forest fo^ 
the lands in controversy. The Department of the In¬ 
terior properly rejected the Harvey proposal on the 
ground that, under the laws then applicable, the Secre¬ 
tary of the Interior was without authority to exchange 
Government lands for lands to which the owner could 
not give a fee simple title. This ended the negotiation^ 
for the time being and nothing further was done untijl 
the Act of June 25, 1935 (R. 9-10) was passed by Con¬ 
gress; in the meantime the Taylor Grazing Act had 
been passed, and the lands which Harvey desired to ach 
quire had been included in above named grazing dish 
trict. Harvey thereupon renewed negotiations with 
the Interior Department, and appellees, erroneously 
assuming that the Act of June 25, 1935 authorized the 
Secretary of the Interior to convey the lands in quesh 
tion to Harvey, are now threatening to do so. 

The first proposition to be discussed is whether, inde^ 
pendently of the Act of June 25, 1935, appellants are 
possessed of such rights as entitle them to the injuncf 
tion prayed for, and secondly, whether the Act of Junb 
25,1935, conferred upon appellees authority to consumf 
mate the proposed and threatened exchange. 
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Appellants’ Rights Are Such as Entitle Them to the 

Injunction. 

The allegations of the bill specifically show that 
appellants are possessed of all of the qualifications 
prescribed by the statute, and by the rules and regu¬ 
lations adopted pursuant thereto, to entitle them to 
receive grazing permits for the use of the lands in 
question; that, in recognition of their preference 
rights, preliminary permits have been duly and regu¬ 
larly issued to them, and regular permits for periods 
of not to exceed ten years would be issued to appel¬ 
lants except for the fact that appellees are about to 
consummate the Harvev Exchange. 

Section 3 of the Taylor Grazing Act (R. 3) provides 
“that the Secretarv of the Interior is herebv author- 

v * 

ized to issue or cause to be issued permits to graze 
livestock on such grazing district to such bona fide set¬ 
tlers, residents, and other stock owners as under his 
rules and regulations are entitled to participate in the 
use of the range”, etc. (Italics supplied.) The same 
section further provides that in the issuance of graz¬ 
ing permits, “preference shall be given * * * * to those 
within or near a district who are land owners engaged 
in the livestock business, bona fide occupants or set¬ 
tlers, or owners of water or water rights”, etc. 

It appears to be the view of appellees that the word 
“authorized”, as it appears in the first line of the 
above quotation, was intended to confer on the Sec¬ 
retary of the Interior discretionary powers with re¬ 
spect to the granting or rejection of applications for 
permits. This ignores the familiar principles of stat¬ 
utory construction applied by the Courts in such cases 
as U. S. Sugar Equalization Board v. P. De Bonde <& 
Co., 7 Fed. (2d) at page 981, and West v. United States 
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ex rel . Ailing , 30 Fed. (2d) 739. The first of these in¬ 
volved a construction of certain language in a Joiijt 
Resolution of Congress. The resolution “author¬ 
ized’ ’ the President to require the Sugar Equalization 
Board to take over and assume the obligations of a 
certain private contract for the purchase of sugar. The 
President refused to require the Board to act, on tl^e 
theory that he was merely authorized, and not re¬ 
quired, to give the direction to the Board which the 
resolution contemplated. The Board also refused ip 
take the required action. In the suit that followed, thje 
question was whether the Joint Resolution conferred 
discretionary power on the President or the BoarcjL, 
or whether it imposed ministerial duties and conferred 
rights upon the plaintiffs which were enforceable in |a 
court of equity. Both the lower and the appellate 
court held that neither the President nor the Board 
possessed any discretion in the premises, and the Coutt 
pointed out that even Congress does not have tlie 
power to confer authority or discretion upon anyone 
to ignore or nullify a law which it has enacted, as suciji 
action “would in effect be the delegation of legisla¬ 
tive powder (p. 984)”. At page 986 of the opinion the 
Court said, 

i 

What a public officer is empowered to do fcir 
others, and it is beneficial to them to have don^, 
the law holds he ought to do. The intent of the 
legislative body, which is the real test, in suc*h 
cases, is “to impose * * * an absolute duty.f’ 
Mason et al. v. Fearson, 9 How. (50 U. S.) 24&, 
259, 13 L. Ed, 125. In the case of Supervisors v. 
United States, 4 Walk (71 U. S.) 435, 18 L. Ed. 
419, the act provided that “the board of super¬ 
visors under township organization, in such coun¬ 
ties as may be owing debts which their current 
revenue, under existing laws, is not sufficient io 
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pay, may, if deemed advisable levy a special tax 
* * * to be expended * * * in liquidation of such 
indebtedness. ” The supervisors refused to levy 
the tax. It was argued 4 ‘with zeal and ability” 
that the act imposed no positive duty but was dis¬ 
cretionary. The court held that the conclusion 
to be deduced from the authorities is that, when¬ 
ever “power is given to public officers, in the lan¬ 
guage of the act before us, or in equivalent lan¬ 
guage—whenever the public interest or individual 
rights call for its exercise—the language used, 
though permissive in form, is in fact peremptory. 
What they are empowered to do for a third per¬ 
son the law requires shall be done. The power is 
given, nor for their benefit, but for his. It is placed 
with the depositary to meet the demands of right, 
and to prevent a failure of justice. It is given as a 

remedv to those entitled to invoke its aid, and who 
* * 

would otherwise be remediless. In all such cases 
it is held that the intent of the Legislature, wffiich 
is the test, was not to devolve a mere discretion, 
but to impose ‘a positive and absolute duty’ ”. 

This general rule has been established by a long 
line of cases, both in England and the United 
States. City of Galena v. Amy, 5 Wall. (72 U. S.) 
705, 18 L. Ed. 560; French v. Edwards, 13 Wall. 
(80 U. S.) 506, 20 L. Ed. 702; United States v. Cor¬ 
nell Steamboat Co., 203 U. S. 184, 192, 26 S. Ct. 
648, 50 L. Ed. 987. 

In the West case, supra , this Court affirmed the judg¬ 
ment of the Court below, which granted a writ of man¬ 
damus requiring the Secretary of the Interior to issue 
an oil-prospecting permit to an applicant under the 
leasing Act of 1920. The Secretary had refused to 
issue the permit on the ground that the applicant was 
only seventeen years of age. The leasing Act of 1920 
provides that the Secretary of the Interior is “author¬ 
ized” under such necessary and proper rules and reg- 




ulations as he may prescribe, to grant to any appli¬ 
cant, qualified under the act, a prospecting permit. 
As in the instant case, the Secretary of the Interior 
insisted that this provision of the Act was merely di¬ 
rectory, and that his refusal to issue the permit rested 
in discretion. However, as stated, both Courts held 
otherwise and apparently the Secretary acquiesced in 
the decision, as he did not attempt to have the case re¬ 
viewed by the Supreme Court. 

It appears from appellees’ motion to dismiss (R. 17- 
19) that they are laboring under the erroneous irji- 
pression that appellants are not entitled to injunctive 
relief unless they have some sort of title to the lands 
in question. An applicant for an oil-prospecting per¬ 
mit under the leasing Act of 1920 does not possess ai|y 
title, and yet, as held by this Court in the West case, 
he is possessed of rights, nevertheless, which are en¬ 
forceable by mandamus. In that case it was the rigljt 
of the applicant to have an oil-prospecting permit is¬ 
sued to him, just as in the instant case it is the riglit 
of appellants to have grazing permits issued to them 
and to have that right protected by injunction. Theife 
are, of course, many property rights , not related in ai^y 
way to property titles, which courts of equity will pro¬ 
tect by injunction. 

However, appellees also say that even if the forego¬ 
ing contentions are sound, specific authority to convey 
the lands is conferred by the Act of June 25,1935. Th^t 
proposition will now be discussed. 
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II. 

The Lands in Question Were Not “Public Lands”; 
Neither Were They “Unreserved and Unappropri¬ 
ated” Lands Within the Meaning of Those Terms 
as Employed in the Act of June 25, 1935. 

The following is a copy of the Act of June 25, 1935, 
49 Stat. c. 308: 

Be it enacted by the Senate and House of Repre¬ 
sentatives of the United States of America in 
Congress assembled, That the provisions of sec¬ 
tion 2 of the Act of Congress approved February 
28, 1925 (43 Stat. 1090; U. S. C., title 16, sec. 486), 
authorizing reservations by either party to an ex¬ 
change under the Act of Congress approved March 
20, 1922 (42 Stat. 465; U. S. C., title 16, sec. 485), 
are hereby extended and made applicable to ex¬ 
changes of lands under the Acts of Congress ap¬ 
proved February 14, 1923 (42 Stat. 1245), and 
February 7, 1929 (45 Stat. 1154), which authorize 
the United States to acquire privately owned 
lands situated within certain townships in the Lin¬ 
coln National Forest in the State of New Mexico, 
by exchanging therefor an equal value of unre¬ 
served and unappropriated public lands within 
said State. 

It will be noted that by the express provisions of the 
Act, lands Situated within certain townships in the Lin¬ 
coln National Forest in the State of New Mexico mav 

* 

be acquired by the United States “by exchanging 
therefor an equal value of unreserved and unappro¬ 
priated public lands within said state”. The point is 
that the lands in question, which appellees threaten to 
convey to Harvey, were not “public lands”, and were 
not “unreserved and unappropriated” lands on June 


11 

I 

25, 1935, when the Act in question took effect. Thq 
Taylor Grazing Act provides (R. 3) that grazing disj 
tricts can only be created after published notice and 
hearings, and 4 4 that the publication of such notice shall 
have the effect of withdrawing all public lands within 
the exterior boundaries of such proposed grazing disf 
tricts from all forms of entry or settlement”. Fur¬ 
thermore, in order to effectuate the purposes and polh 
cies of the Taylor Grazing Act, the President, on No^ 
vember 26, 1934, by Executive Order (R. 13-15), with¬ 
drew 44 from settlement, location, sale or entry”, all of 
the public domain in the State of New Mexico as well 
as in other public land states, including the lands in 
controversy. Accordingly, the Act of June 25, 193$ 
does not confer on appellees any authority whatever tb 
convey the lands in question, until they are restored 
to the category prescribed by said Act. The words 
4 4 reserved”, 4 4 appropriated”, and 4 4 withdrawn ”, when 
applied to lands owned by the United States, liavb 
w r ell-defined meanings in public land law\ They have 
been judicially defined time and time again, and theif 
significance in this case cannot be avoided. If the 
lands in question were not public lands, but w r ere re¬ 
served, appropriated and withdrawn lands, appellees!’ 
contention based on the Act of June 25,1935 falls to the 
ground. The rule to this effect is concisely expressed 
in the following quotation from 50 Corpus Juris, ait 
page 886: i 

The terms 4 ‘public lands” or 44 public domain,V 
w’hich are regarded as synonymous, are habitually 
used in the United States to designate such land|s 
of the United States or of the states as are sub¬ 
ject to sale or other disposal under general law$, 
and are not held back or reserved for any special 
governmental or public purpose, and do hot in- 


i 

i 
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elude lands to which rights have attached and be¬ 
come vested through full compliance with an ap¬ 
plicable land law. 

There is No Ambiguity in the Act. 

As a last resort, appellees say, in effect, that regard¬ 
less of what the statute says, it should be so construed 
as to authorize the proposed conveyance. 

In the first place, the clause under consideration con¬ 
tains no ambiguity, and therefore, is not susceptible of 
being construed. Furthermore, it is not within the 
power of a Court to say that a statute has a meaning 
directly opposite to what it says in clear and unequivo¬ 
cal language. It is certainly well established that the 
primary source from which the legislative intent is to 
be ascertained is the language employed by the legis¬ 
lature to express that intent. It is likewise a well-es¬ 
tablished rule of construction that, 

Courts should not attribute to the legislature the 
enactment of a statute devoid of purpose, but 
where the language is clear and unambiguous but 
at the same time incapable of reasonable meaning, 
the court cannot construe the statute to give it a 
meaning. The Court cannot attribute to the legis¬ 
lature an intent which is not in any way expressed 
in the statute. (59 C. J. 958) 

Oc/\(j>7. i/. Dc fto/*. sr r-cd . (+<t) . 

For a much stronger reason courts may not attrib¬ 
ute a meaning to a statute which is directly contrary 
to its terms. 





Unless Appellees Are Enjoined from Effectuating the 
Harvey Exchange, Appellants Will Suffer Great 
and Irreparable Injury for Which They Have No 
Adequate Remedy at Law. 

Most of the facts bearing on the irreparable charac¬ 
ter of the injury complained of are concisely set forth 
in paragraphs V and VIII (R. 7, 11) as follows: j 

(V) The above described lands are high and! 
arid, and are almost exclusively used for the graz^ 
ing of animals such as cattle and sheep. Thg 
sparsity of grass and forage thereon is such as to 
require from one to two sections of land to furj 
nish sustenance for 100 sheep or 20 cattle during 
the grazing season. Inasmuch as there are fewj 
springs or running streams of water on said landsj 
only such persons as have wells for stock watering 
purposes can successfully make use of the lands 
* as a means of engaging in the stock industry, and 
they are the only persons qualified to receive 
licenses or permits. 

Pursuant to the practices, customs and usages^ 
which have prevailed in New Mexico and which 
are sanctioned by the statutes of that state with 
the consent and acquiescence of the United States^ 
these plaintiffs more than a quarter of a century 
ago began to drill for water and to make use of 
said lands for grazing purposes. In these operai- 
tions plaintiffs expended sums in excess of $115,r 
000.00. Their drill holes varied in depth from 13$ 
feet to 1000 feet, and in the few instances wherb 
water was found each plaintiff secured the titlb 
to the subdivisions upon which his producing welli 
were located, under one or another of the public 
land laws. Thereby the plaintiffs long continued 
to be and still are the only persons who are in a 
position to make economic use of said lands for 
grazing purposes, and who are qualified and enk 
titled to receive grazing permits thereupon unde$ 
the provisions of the Taylor Grazing Act, and the 
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rules and regulations adopted by the Interior De¬ 
partment in pursuance thereof. 

(VIII) Plaintiffs further say that their invest¬ 
ments in land within the exterior boundaries of the 
lands which defendants threaten to convey to said 
Harvey, or in the immediate vicinity thereof, and 
in improvements on said lands consisting of wells, 
windmills, pipe lines, fences and other structures 
are in excess of $115,000.00, and as bases of opera¬ 
tion in connection with the use of the range lands 
described in said permits they have a value greatly 
in excess of that amount; that if plaintiffs are de¬ 
prived of the use of the lands which the defendants 
threaten to convev to said Harvev, their said hold- 
ings will become practically valueless and plain¬ 
tiffs will be unable to secure other lands upon 
which to graze their flocks and herds in the vicin¬ 
ity of their said holdings and will be compelled to 
retire from the industries in which they have been 
for many years and now are engaged; that plain¬ 
tiffs have exhausted all of their administrative 
remedies without success and unless defendants 
are enjoined from so doing they will consummate 
the proposed exchange with said Harvey, and 
plaintiffs and each of them will thereby suffer 
great and irreparable loss and injury for which 
there is no plain, speedy or adequate remedy at 
law. 

Summary of Argument. 

The argument in brief comes to this: Appellees 
never have had and do not now have authority or juris¬ 
diction to do anything about the Harvey Exchange 
except to reject or ignore the proposal. They must 
of necessity admit that prior to the enactment of the 
Act of June 25,1935, the Harvey proposal was entirely 
without legal significance. It was as baseless as if 
Harvey had proposed to exchange his lands in the 
Lincoln National Forest for the Lincoln Monument. 
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In the meantime the Taylor Grazing Act was passed^ 
the grazing district was created, the lands in quest 
tion were included within the boundaries of the disf 
trict, and by operation of the statute, as well as by 
Executive order, said lands were reserved and withr 
drawn from settlement, location, sale or entry, and 
were appropriated and dedicated to the grazing of 
livestock and to the other declared purposes of thi 
Taylor Grazing Act. Thereupon the preferential 
rights of appellants came into existence, and of cours^, 
were in existence at the time the Act of June 25, 1935, 
was passed. Up to this time the Harvey proposal wafe 
without force or effect for the reason that appellee^ 
and their predecessors in office had no authority td 
convey any Government lands for lands not held by- 
fee simple title. 

The enactment of the Act of June 25, 1935, did not 
affect the status of the Harvey proposal in any way, 
except to make it entirely clear that in no event could 
appellees convey any lands in the grazing district tb 
Harvey unless by proper action such lands were re¬ 
stored to the public domain. The illegal conveyance 
of the lands to Harvey would necessarily have thp 
practical effect of depriving appellants of their rightjs 
under the Taylor Grazing Act, or at least would de¬ 
prive them of a plain, speedy and adequate remedy at 
law (R. 11). 

Respectfully submitted, 

Frank K. Nebeker, 

S. Abbot Maginnis, 

H. B. Hamilton, 

Attorneys for Appellant^. 


August 23, 1937. 
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In the United States Court of Appeals 
for the District of Columbia j 

October Term, 1937 


No. 6991— Special Calendar 

Red Canyon Sheep Company, Willis R. Lovelace, 
and Frank Maxwell, appellants 

i 

v. 

Harold L. Ickes, Secretary of the Interior, 
and Fred W. Johnson, Commissioner of th|: 

General Land Office, appellees 

7 

- i 

i 

i 

BRIEF OF APPELLEES 


STATEMENT OF THE CASE 

This is an appeal from a decree of the District 
Court, per Mr. Chief Justice Wheat, which disf 

i 

missed a bill in equity to enjoin the Secretary of 
the Interior and the Commissioner of the General 

i 

Land Office from proceeding to effectuate an exf 
change of lands, brought by parties who neithef 
claim nor assert any title to the lands involved. 

(i) ! 





2 


THE FACTS 

On August 15,1929, C. M. Harvey, a resident of 
El Paso, Texas, filed application Las Cruces 
040549 under the Act of February 7, 1929 (45 Stat. 
1154), to exchange certain lands in the Lincoln 
National Forest in the State of New Mexico for 
other lands in the same State. This is the ex¬ 
change application the consummation of which 
appellants here are seeking to enjoin. 

The course of proceedings in the Land Depart¬ 
ment was a long one. On May 20, 1931, the Com¬ 
missioner of the General Land Office dismissed pro¬ 
tests of appellant, the Red Canyon Sheep Com¬ 
pany, against this application, and the Commis¬ 
sioner’s decision dismissing the protest was af¬ 
firmed bv the Secretary of the Interior on March 
* * 

28,1932 {infra, p. 52). 

Thereafter, on June 20, 1932, Harvey tendered 
a deed for the offered lands containing a reserva¬ 
tion of minerals. The Commissioner of the Gen¬ 
eral Land Office, however, ruled on July 23 of the 
same vear that Harvev should execute a deed for 
the minerals as well, on the ground that an ex¬ 
change with reservation of minerals was unauthor¬ 
ized. The Acting Secretary of Agriculture, as the 
officer charged with administration of national 
forests, including the Lincoln National Forest, 
thereupon recommended to the Department of the 
Interior that the exchange be accepted with the 
mineral reservation, all as tendered by Harvey. 
(The Act of February 7, 1929, supra, had author- 
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ized the Secretary of Agriculture to submit offers of! 
exchange to the Secretary of the Interior “ together 

i 

with such recommendations as he may see propey 
to make in connection therewith.”) The letter of 
the Acting Secretary of Agriculture was treated as 
an informal appeal, and on August 17, 1932, the 

i 

Secretary of the Interior reversed the Commis4 
* 

sioner’s decision, and held that the exchange with 

i 

mineral reservation was authorized under the Act 
of February 7,1929 {infra, p. 53). j 

i 

At this point, appellant Red Canyon Sheep Com¬ 
pany once more appeared in the proceedings, li 
protested the Secretary’s decision of August 17, 
1932, on the ground that since, as it alleged, Harvey 
had no title to the minerals in the offered lands, he 
could not reserve them. This protest was treated 
as a motion for rehearing and, on August 26, 1932, 
was denied (infra, p. 57). The Department adp 
hered to its position that the exchange with reser¬ 
vation of minerals was authorized and held that it 
was immaterial to the Department whether Harvey 
owned the reserved minerals or whether they be¬ 
longed to the State of New Mexico. 

i 

Thereafter, the Secretary of the Interior sub¬ 
mitted to the Solicitor of the Department the ques¬ 
tion whether the Harvey exchange was authorized 
under the act of February 7, 1929. The Solicitor 
in an approved opinion dated November 30, 193$, 
held that the Act of February 28, 1925 (43 Stat. 

i 

1090), which amended the general forest exchange 
act of March 30, 1922 (42 Stat. 465), so as to pet- 
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mit exchanges with reservations of mineral, did not 
apply to the special Act of February 7, 1929. He 
therefore held that the Harvey exchange was not 
authorized in its then form and that enabling legis¬ 
lation would be necessary {infra, p. 59). 

At the request of the Secretary of Agriculture, 
further action on the Harvey exchange was, on De¬ 
cember 8, 1932, suspended pending legislation. 
The Department’s decisions of August 17 and 26, 
1932, were not vacated and the application was not 
rejected. Indeed, the Department said on Septem¬ 
ber 22, 1933, 4 ‘No further action will be taken at 
this time by the Department looking to the rejec¬ 
tion of the proposed exchange in order that the 
Department of Agriculture may recommend the 
enactment of legislation to consummate the ex¬ 
change.’’ 

In due course, Congress passed the Act of June 
25, 1935, c. 308, 49 Stat. 422, which extended the 
provisions of the mineral reservation amendment 
of February 28, 1925, supra, to the special ex¬ 
change authorized by the Act of February 7, 1929, 
supra, as follows: 

That the provisions of section 2 of the Act 
of Congress approved February 28,1925 (43 
Stat. 1090; U. S. C., title 16, sec. 486), au¬ 
thorizing reservations by either party to an 
exchange under the Act of Congress ap¬ 
proved March 20, 1922 (42 Stat. 465; U. S. 
C., title 16, sec. 485), are hereby extended 
and made applicable to exchanges of lands 
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under the Acts of Congress approved Febru4 
ary 14, 1923 (42 Stat. 1245), and February 
7, 1929 (45 Stat. 1154), which authorize the 
United States to acquire privately owned 
lands situated within certain townships ih 
the Lincoln National Forest in the State of 
New Mexico, by exchanging therefor ail 
equal value of unreserved and unapproprn 
ated public lands within said State. j 

The Land Department, regarding this as legisla- 

I 

tive authorization for the Harvey exchange, re4 
moved the suspension therefrom and proceeded to 
consider it. Protests were filed, some by persons 
claiming superior rights because of mineral loca^ 
tions, others by the appellants here, Red Canyon 
Sheep Company, Lovelace and Maxwell. 

The latter protests alleged in substance that ap¬ 
pellants had made improvements on the lands pro¬ 
posed to be conveyed to Harvey, that they had 
grazed their livestock over these lands, that they 
had located wells on adjoining lands, and that they 
had secured title to the legal subdivisions on which 
their wells were located. They pointed out that 
the Executive Order of November 26,1934 (R. p]k 
13-15) had withdrawn every acre of public land in 
the Stare of New Mexico, so that there remained ho 
unreserved and unappropriated lands which could 
be exchanged for the lands offered by Harvey. 
They alleged further that under authority of the 
Taylor Grazing Act of June 28, 1934 (48 Stat. 
1269), the Secretary of the Interior had on April 
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8, 1935, established New Mexico Grazing District 
No. 4, in which were located the lands which Har¬ 
vey sought. In those circumstances, it was urged 
that the Harvey exchange w’ould interfere with ap¬ 
pellants ? rights and therefore should not be con¬ 
summated. Appellants asserted that the allow¬ 
ance of the application would result in the loss or 
curtailment of their range, destroy the grazing 
value of their wells, and prevent them from obtain¬ 
ing grazing rights under the terms of the Taylor 
Grazing Act. They contended that the Solicitor’s 
opinion of November 30, 1932, disposed finally of 
the Harvey exchange application, and that in view 
of the general Executive Order withdrawal of No¬ 
vember 26,1934, and the establishment by the Sec¬ 
retary of New’ Mexico Grazing District No. 4, the 
lands applied for by Harvey were not subject to 
exchange under the Act of June 25,1935. 

On March 17,1936, the Secretary of the Interior 
dismissed these protests (infra, p. 66). He said: 

While the opinion of the Solicitor ap¬ 
proved by the Department may be regarded 
as an authoritative declaration that the ap¬ 
plication in its then form was unauthorized 
by the act under wrhich it was made, it did 
not purport to be, and did not operate as, a 
rejection of the selection. Pursuant to that 
opinion, the application was merely sus¬ 
pended to await further legislation validat¬ 
ing the selection. Congress must be pre¬ 
sumed to have acted with knowledge of the 
general withdrawal of all public lands on 


i 
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November 26, 1934. The act was obviouslV 
passed as revealed by its history, to validate 
in furtherance of a public policy relating to 
National Forests, this and other like seled- 
tions of Harvey. It cannot be presumed tha^; 
vain thing was intended, namely, to grant 
rights with no subject matter upon which 
they could operate. To deny the application 
would seem to be an attempt to frustrate the 
plain will of Congress. 

This is the decision which appellants seek tp 
overthrow in the present proceeding. Their second 
amended bill of complaint, filed February 1, I93f7 
(hereinafter uniformly referred to as “the bill of 
complaint’' without more), sets out the samje 
factual allegations, the same allegations of daiti- 
ages, and the same legal argument against the 
consummation of the Harvey exchange as were 
presented to the Secretary. In addition appellants 
allege (bill, par. IV, R. pp. 4-7) that they have re¬ 
ceived temporary licenses under the Taylor Grac¬ 
ing Act, pursuant to certain rules for the adminis¬ 
tration of grazing districts which are set forth ip 
an exhibit to the bill (R. pp. 15-17). The bill al- 

i 

leges that irreparable damage would result to ap¬ 
pellants if the Harvey exchange were consuip- 

I 

mated, and prays that the Court enjoin the Secrp- 
tarv of the Interior, the Commissioner of the GeP- 
eral Land Office, and their successors in office, from 
conveying any of the lands within New Mexico 
Grazing District No. 4 on which appellants grazed 
their stock under license, or from taking any other 
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action in derogation of appellants’ rights (R. pp. 
11 - 12 ). 

The Secretary moved to dismiss the bill of com- 
plaint on the ground that appellants lacked suffi¬ 
cient interest to maintain the suit because they had 
no vested rights in the land and because they did 
not show themselves entitled to patent to the land; 
on the ground that Harvey had a valid existing 
right in the land which was expressly saved from 
the Executive Order withdrawal of November 26, 
1934; and on the ground that the appellees were 
specifically directed to effectuate the Harvey ex¬ 
change by the Act of June 25,1935. The motion to 
dismiss was based also on the general grounds of 
the correctness of the Secretary’s decision; of the 
non-reviewability of that decision which had been 
rendered in the exercise of judgment and discre¬ 
tion ; and finally on the ground that, since the con¬ 
troversy was between rival claimants to the same 
public land, patent should issue so that the contro¬ 
versy might be determined at the situs of the land 
in a suit where all interested parties could be heard 
(R. pp. 17-19). Appellees’ motion was granted 
in the District Court (R. p. 20) and the cause is 
now here on appeal (R. pp. 20-22). 

ISSUES IN THE CASE 

The first question for determination is whether 
appellants assert a sufficient vested interest to en¬ 
able them to maintain this suit to enjoin a land ex¬ 
change or to prevent Congress from disposing of 
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the lands in controversy, either by virtue of a right 
in or to such lands, or by virtue of a right to thb 
issuance of a permit under the Taylor Grazing Act. 
If appellants are deemed to have such a vestejl 
right, it becomes necessary to inquire into the na¬ 
ture of Harvey’s right and into the construction tp 
be placed on the Act of June 25,1935. j 

This involves the question whether Harvey’;s 
right by reason of his suspended exchange applica¬ 
tion was one saved from the operation of th^ 
Executive Order withdrawal of November 26,1934, 
and the establishment of New Mexico Grazing Dis¬ 
trict No. 4. If it was, further inquiry is unneces¬ 
sary. If it was not, there remains the question 
whether the Act of J une 25,1935, can be construed 
so as to authorize the Harvey exchange as an 
application de novo . 

There is also involved, on the whole case, thp 
question whether the Secretary’s decision allowing 
the exchange was rendered in the exercise of sucjhi 
judgment and discretion that it will not be dis¬ 
turbed by the courts, and the question whether, this 
being a controversy in which the Land Departmeht 
is merely a stakeholder, patent should not issue in 
any event so that the relative rights of Harvey and 
the appellants may be litigated at the situs of thp 

land in a proceeding in which Harvey can be heard. 

| 

OUTLINE OF ARGUMENT 

Appellants lack interest sufficient to maintain 
this suit to enjoin the Harvey exchange, for thp 


i 
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reason that they neither claim nor assert title to 
the lands in controversy. It is well settled that, in 
order to maintain such a suit, the plaintiff must 
show that he is entitled to patent. It is not enough 
that the adversary party is not entitled thereto. 

Appellants here had no vested rights in or to the 
lands in question, either by virtue of their use of 
.such lands at the sufferance of the United States, 
.the owner thereof, or by virtue of their sinking of 
wells on adjoining tracts, or by virtue of anything 
contained in the Taylor Grazing Act. That Act 
by its terms provides that neither the establishment 
of a grazing district nor the issuance of a permit 
shall create any right, title, interest, or estate in or 
to the lands. Moreover, appellants cannot show 
that they are entitled to a permit as of right, the 
issuance of such permits being entirely discretion¬ 
ary with the Secretary of the Interior. It follows 
that they have no right sufficient to prevent a prior 
disposition of the lands by Act of Congress. 

Congress has directed such disposition by the Act 
of June 25, 1935, which was designed to complete 
the Harvey exchange. Harvey’s application was 
never rejected by the Department; it was only sus¬ 
pended. Therefore, the lands applied for were 
saved from the withdrawals accomplished by the 
Executive Order of November 26, 1934, and the 
creation of New Mexico Grazing District No. 4, so 
that they were unreserved and unappropriated 
lands within the meaning of the Act of June 25, 
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1935, if indeed that Act by its own terms imposes 
any such limitation. 

But even if it be assumed for purposes of argp- 
ment that Harvey had no valid existing right which 
was saved from withdrawal, still the Act can anjl 
should be construed to authorize the exchange de 
novo . The construction contended for by appel¬ 
lants would render the statute inoperative and 
nugatory, and must for that reason be rejected. | 
The decision of the Secretary here complained of 

i 

was rendered in the exercise of judgment and dis¬ 
cretion and involved a doubtful question of law, so 
that, under well established principles, it will not 
be disturbed by the courts. In any event, since the 
real controversy here is between Harvey and tile 
appellants, with the Department merely a stake¬ 
holder, patent should be allowed to issue, so that 
appellants may assert their rights, if any they have, 
in litigation at the situs of the land. In such a pro¬ 
ceeding Harvey can be heard; here he cannot be.! 

ARGUMENT 

I i 

i 

i 

This Court will take judicial notice of the decisions of 
the Interior Department of which complaint is made, 
and of an approved Solicitor’s opinion; and these mat¬ 
ters will prevail, on motion to dismiss, over contrary 
allegations in the bill of complaint 

It is too well settled to permit of argument that 
the courts will take judicial notice of the decisions 
of the Land Department. E. g. 7 Knight v. U. S. 
Land Ass’n, 142 U. S. 161,178; Wyoming v. United 
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States, 255 XT. S. 489, 500-502; Cramer v. United 
States, 261 TJ. S. 219, 227. 

Specifically, this Court has taken judicial notice 
of a decision of the Land Department rendered be¬ 
tween the parties to the court proceedings, in that 
case, of a decision rendered subsequent to the 
bringing of suit. Santa Fe Pac. R. R. Co. v. 
Payne, 50 App. D. C. 95, 96-97, 267 Fed. 653, rev’d 
on different grounds sub nom. Santa Fe Pac. R. R. 
Co. v. Fall, 259 U. S. 197. And where, as here, the 
decisions in question involved the parties and the 
controversy now in court, there can be no conten¬ 
tion of surprise or unfairness or the like. The 
present situation is well within the doctrine laid 
down by this Court in the Santa Fe case, supra. 

On the same principle that justifies the courts in 
taking judicial notice of decisions of the Interior 
Department in land matters, this Court, it is sub¬ 
mitted, should take judicial notice of a Solicitor’s 
opinion which clarifies consideration of the allega¬ 
tions of paragraph VI of appellants’ bill of com¬ 
plaint. To do so will measurably assist the Court, 
without in any way being unfair to appellants. 
Moreover, that opinion, having been approved by 
the Secretary, was a departmental act. Compare 
United States v. Brewer-Elliott Oil & Gas Co., 249 
Fed. 609, 619 (W. D. Okla.), where the Court took 
judicial notice of a letter written by the Secretary 
of the Interior. 
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However, this is merely a matter of convenience; 
and is not necessary to appellees’ case. Indeed, it 
assists appellants. For appellants allege in parar 
graph VI of their bill (R., p. 8) that the Commis¬ 
sioner on July 23,1932, required Harvey to submit 
a deed without mineral reservation. That ruling 
was reversed by the Department in a decision which 

i 

this Court will judicially notice. If the mattei* 
were to rest there, final departmental action was in 
favor of Harvey. To take judicial notice of ths 
approved Solicitor’s opinion, which took a con¬ 
trary position, aids appellants rather than others 
wise. Appellees, in urging that this opinion bb 
judicially noticed, take the view that this Court iS 
fully empowered to inform itself regarding ths 
course of departmental action. 

But even if this Court should be inclined to take 
a narrow view of its powers to notice facts judi¬ 
cially, and to reject all matters save only the deci¬ 
sion of March 17, 1936, which appellants seek tb 
have the Secretary disregard (Bill, par. VII; Rj, 
p. 10; see infra, pp. 66-72), that alone would suffice 
for the consideration of the present case. Fot 
surely it cannot be urged from any source that a 
court is unable to take judicial notice of the text 
of the very land decision which suitors ask that 
court to hold for naught. 

The effect of such judicial notice is this, that the 
facts so noticed will prevail, on motion to dismiss, 
over contrary allegations in a bill of complaint. 


15932 - 37 - 
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This has been squarely held by the United States 
Supreme Court. Arizona v. California, 283 U. S. 
423. 

In that case, which involved the power of Con¬ 
gress over the waters of the Colorado River, Ari¬ 
zona’s bill of complaint alleged that the stream was 
nonnavigable. Defendants moved to dismiss, but 
as the Court judicially noticed that the Colorado 
River in fact was navigable, it was held that the 
motion to dismiss did not have the effect of ad¬ 
mitting the allegation of nonnavigability in the bill. 

The same principle is applicable here. Appel¬ 
lants’ bill makes incomplete allegations as to the 
•course of proceedings in the General Land Office 
.and in the Department of the Interior. Land de¬ 
cisions and an approved Solicitor’s opinion, of 
which this Court will take judicial notice, show that 
other proceedings were had and contradict appel¬ 
lants’ allegations. Under the principle of Arizona 
v. California, 283 U. S. 423, supra, the latter set of 
facts prevails. 

These points as to judicial notice and its effect 
were not seriously disputed, if at all, at the hear¬ 
ing below, and in this Court, to judge from the 
brief that appellants have filed, they are not ques¬ 
tioned at all. . And of course, there is no dispute 
between the parties as to the fact or substance of 
the decisions; the only controversy is as to appel¬ 
lees ’ power to render them. All the decisions af¬ 
fecting the case are, for ready convenience, set out 
in an Appendix to this brief (infra, pp. 53-72). 
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Appellants do not assert a sufficient interest to entitle 

them to maintain this suit 

As has been shown, this is a suit to enjoin the 
Secretary of the Interior and the Commissioner of 
the General Land Office from completing Harvey’s 
land exchange application. The suit is brought by 
parties whose claims rest on temporary licenses isj 
sued pursuant to the authority of the Taylor Graz! 
ing Act of June 28, 1934 (48 Stat. 1269), and wh6 
claim that they are entitled to the permits author! 
ized by section 3 of said Act. Such permits, wer0 
they issued, could not under the express terms of 
the statute 44 create any right, title, interest, oij 
estate in or to the lands” (Sec. 3, 48 Stat. at 1271). 
In these circumstances it is the contention of the 
appellees that appellants here do not assert a suffi! 
cient interest to permit them to maintain the suit. 

In order to be entitled to relief, appellants must 
show a better right to the land than Harvey, such 

i 

as would have been respected by the Land Depart! 
ment. It is not enough to show that Harvey oughj; 
not to receive a patent. Fisher v. Rule, 248 U. S|. 
314, 318, and numerous cases there cited. Appelj- 
lants have not been granted anything by the United 
States, hence they are not in privity with the 
United States, and therefore lack sufficient inters 
est to enable them to sue. Burke v. Southern Pa f 
ciftc R . R . Co., 234 U. S. 669; Campbell v. Weyef r 
haeuser, 161 Fed. 332 (C. C. A. 8th), aff’d on other 
grounds, 219 U. S. 424. 
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Appellants insist (brief, p. 9) that the above 
proposition involves “the erroneous impression 
that appellants are not entitled to injunctive relief 
unless they have some sort of title to the lands in 
question”, and they go on to say that it is their 
right “to have grazing permits issued to them and 
to have that right protected by injunction” (Ibid.)* 
It may be noted that the specific prayer of the bill 
simply seeks to restrain appellees from conveying 
or attempting to convey the lands sought by Har¬ 
vey (R. pp. 11-12). It may be doubted whether 
even the more general prayers (R. p. 12) are 
susceptible of the construction placed on them by 
appellants. But in any event, appellants miscon¬ 
ceive the position of the Secretary and the Commis¬ 
sioner. Appellees contend that the appellants, even 
if they seek grazing permits, which by the express 
terms of the statute do not give them any interest 
in the land, assert only a right to a servitude on 
the land, and that in those circumstances thev have 
no interest in the disposition of the land itself or 
of any reversionary interest therein. To take an 
analogy which is much more favorable to appel¬ 
lants than anything in their bill, let it be supposed 
that they asserted the rights of a lessee. How could 
a lessee enjoin a proposed transfer of the rever¬ 
sionary interest to the land? The answer is, of 
course, that he cannot, since he has no interest in 
the reversion. It follows that the authorities cited, 
to the effect that only one who should receive a 
patent to particular lands may enjoin the issuance 
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to others of a patent for the same lands, are ifi 
point, and are fully applicable here. In substance 
and effect those cases come to this, that persons whq 
assert no title to particular land cannot be legally 
injured by any transfer of that title. 

Ill | 

j 

Appellants have no vested rights in the lands here in 

controversy 

i 

It is, of course, well established that no persoii 
desiring to acquire portions of the public domain, 
but lacking vested rights therein, can prevail over ^ 
disposition thereof made by Congress prior to the 
vesting of such rights. Yosemite Valley Case, 15 
Wall. 77; Shepley v. Cowan, 91 U. S. 330. As the 
Court said in the case last cited (p. 338) : j 

In those cases [Frisbiew Wlnitney,^ Wall. 
187, and the Yosemite Valley Case, 15 Wall. 
77, supra] the court only decided that 
party, by mere settlement upon the publip 
lands, with the intention to obtain a title to 
the same under the pre-emption laws, did 
not thereby acquire such a vested interest 
in the premises as to deprive Congress of 
the power to dispose of the property; that, 
notwithstanding the settlement, Congress 
could reserve the lands for sale whenever 
they might be needed for public uses, as fdr 
arsenals, fortifications, light-houses, hos¬ 
pitals, custom-houses, court-houses, or other 
public purposes for which real property is 
required by the government; that the set¬ 
tlement, even when accompanied with ap 

i 

I 

i 
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improvement of the property, did not con¬ 
fer upon the settler any right in the land as 
against the United States, or impair in any 
respect the power of Congress to dispose of 
the land in any way it might deem proper; 
that the power of regulation and disposition 
conferred upon Congress by the Constitu¬ 
tion only ceased when all the preliminary 
acts prescribed by law for the acquisition 
of the title, including the payment of the 
price of the land, had been performed by 
the settler. When these prerequisites were 
complied with, the settler for the first time 
acquired a vested interest in the premises, 
of which he could not be subsequently de¬ 
prived. He was then entitled to a certificate 
of entrv from the local land-officers, and 
ultimately to a patent of the United States. 
Until such payment and entry, the acts of 
Congress gave to the settler only a privilege 
of pre-emption in case the lands were of¬ 
fered for sale in the usual manner; that is, 
the privilege to purchase them in that event 
in preference to others. [Court’s italics.] 

Therefore it must be inquired here whether ap¬ 
pellants acquired any vested rights to the land in 
question. They allege that they did, first, by vir¬ 
tue of the wells alleged to have been sunk on the 
public domain (bill, par. V; R., p. 7), and, second, 
by virtue of the provisions of the Taylor Grazing 
Act of June 28, 1934 (48 Stat. 1269), as amended 
by the Act of June 26,1936 (49 Stat. 1976) (infra, 
pp. 76 et seq .). These contentions will be sepa¬ 
rately examined. 
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Appellants have no vested rights by reason! of 
sinking wells, or under State law. If appellants 
by sinking wells on the public domain acquired dny 
rights at all, those could only have been rights to 

i 

water, on the settled principles, first, that disposi¬ 
tion of water and land proceeds separately, Clegry 
v. Skiffich, 28 Colo. 362, 65 Pac. 59; Simons v. hiyo 
Cerro Gordo, etc., Co., 48 Cal. App. 524, 192 Pac. 
144; Edwards & Jamieson v. Sawyer, 54 I. D. 144, 
and, second, that disposition of water is controlled 
by State law. California Oregon Power Co. j v. 
Beaver Portland Cement Co., 295 U. S. 142. 

Now, appellants may have acquired rights to 
water under State law by reason of sinking their 
wells, and, in consequence, an implied right of way 
by necessity over any adjacent land, but it by po 
means follows that they thereby obtained ahy 
rights to acquire title to public domain land there¬ 
by. The law of New Mexico, relied on in para¬ 
graph V of the bill, might perhaps govern pos¬ 
sessory rights of stockmen so long as the land re¬ 
mained vacant public lands, but it obviously is in¬ 
competent to grant any title to public domain land. 
To state the proposition is to refute it. How can 
State law dispose of Federal land ? Appellees sub¬ 
mit that the law of New Mexico has no more effect 

j 

over title to the public domain than over title to 
the lands of Arizona. 

The State’s right to exercise its police power 
over the public domain in the absence of Congres¬ 
sional action, see Omaechevarria v. Idaho, 246 tJ* 
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S. 343, is wholly separate and distinct from the 
power of the Federal Government to dispose of the 
land itself. 

It may be noted, moreover, that though the claim 
based on State law seems to be advanced in the bill, 
it has apparently, to judge from appellants 7 brief, 
been abandoned in this Court. And appellants no¬ 
where assert anv title to the lands involved in the 
Harvey exchange application by reason of their 
ownership of the adjoining legal subdivisions on 
which their wells are located. 

Nor is it perceived how anything in the Taylor 
Grazing Act operates to give appellants any rights 
in the lands in controversy, or, indeed, any such 
vested rights as would preclude the consummation 
of the Harvey exchange. 

The lands in question are within the boundaries 
of a grazing district established pursuant to the 
said act (bill, par. IV; R. pp. 4-5), and, while any 
valid rights initiated prior to the establishment of 
any such district are expressly saved by section 1 
of the Grazing Act, appellants have nowhere 
shown that they have any such rights. They wrere, 
by their own admission, squatters on the public 
domain, Congress merely having suffered the land 
to be used for grazing. See Buford v. Houtz, 133 
U. S. 320 ; Omaechevarria v. Idaho, 246 U. S. 343, 
352, supra . Appellants therefore had no rights to 
the land when the grazing district in question wras 
established. Mere occupancy of the public lands 
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and making improvements thereon give no vested 
right therein as against the United States or any I 
purchaser therefrom. Sparks v. Pierce, 115 U. S. j 
408. 

The bill before this Court alleges (par. IV; R. 
pp. 5-7) that appellants received grazing licenses 
for the grazing season 1936. Nothing is alleged as 
to any licenses they may have received for the 1937! 
or subsequent seasons. But even if every assump¬ 
tion were made in appellants' favor, based on what 
they could allege in an amendment to their bill,! 
still they would have no rights in the land in view 
of the express provision of section 3 of the act, 48j 
Stat. at 1271, that “the issuance of a permit pur¬ 
suant to the provisions of this Act shall not create 
any right, title, interest, or estate in or to thej 
lands." j 

Appellants do not deny that they have no title in 
or to the land, but they apparently allege that they 

j 

have irrevocable rights to grazing permits under 
the provisions of the Taylor Grazing Act. And ip 
support of that proposition appellants insist that 
the provisions of section 3 (48 Stat. at 1270), tb 
the effect “that the Secretary of the Interior is 
hereby authorized to issue or cause to be issued per^ 
mits to graze livestock on such grazing districts tb 
such bona fide settlers, residents, and other stock 
owners as under his rules and regulations are enr 
titled to participate in the use of the range’* 
amount to a mandatory direction to the Secretary 
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to issue permits to the appellants. In support of 
this proposition, appellants cite United States 
Sugar Equalization Board v. P. De Ronde & Co., 
7 F. (2d) 981 (C. C. A. 3rd), and West v. United 
States ex rei. Ailing, 58 App. D. C. 329, 30 F. (2d) 
739. 

The cases cited do, it is true, support the propo¬ 
sition that the word “authorized” in a statute is 
equivalent to the words “authorized and directed”. 
But these decisions have only historical interest 
since the Supreme Court spoke in United States ex 
rel. McLennan v. Wilbur, 283 U. S. 414. 

The McLennan case involved the power of the 
Secretary of the Interior to withhold the issuance 
of prospecting permits under section 13 of the orig¬ 
inal Leasing Act of February 25, 1920 (41 Stat. 
437, 441), which provided “That the Secretary of 
the Interior is hereby authorized * * * to 

grant to any applicant qualified under this Act a 
prospecting permit * * The Supreme 

Court held that it would not disturb the construc¬ 
tion put by the Secretary on this section, which was 
to the effect that it authorized him to grant or 
withhold such permits in his discretion. (Paren¬ 
thetically, it may be noted that when Congress de¬ 
termined to withdraw discretion from the Secre¬ 
tary as to the issuance of such permits, it amended 
the law to read “the Secretary is authorized, and 
directed”, etc. Act of August 21, 1935 (49 Stat. 

674) ; see Wann v. I ekes, (— App. D. C. —,-F. 

(2d) —), decided June 7, 1937.) 
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The McLennan case clearly disposes of West t. 
United States ex rel. Ailing, 58 App. D. C. 32^), 

i 

supra, which was a decision of this Court inter- 
preting the same act to the contrary. And the rea¬ 
soning of the McLennan case would seem also to 
dispose of the rationale of the decision in the 
United States Sugar Equalization Board case, $o 
that the latter decision, likewise, is no longer au¬ 
thority. These conclusions are reinforced, if in¬ 
deed reinforcement were necessary, by the circunji- 
stance that both the Ailing and the Sugar Board 
cases were called to the attention of the Supreihe 
Court by counsel in the McLennan case and the 
companion cases decided at the same time. 1 

The rule of the McLennan case, that the word 
“authorized’’, at least in a statute relating to the 
public lands, confers discretion on the Secretary to 
act when he chooses to do so, and is not equivalent 
to the words, “authorized and directed”, is con¬ 
trolling here in the interpretation of the Taylbr 
Grazing Act. ! 

The conclusion that the Secretary’s powers with 
respect to the issuance of grazing permits are dis¬ 
cretionary necessarily follows, in any event, from 

1 {Ailing case: Petition for certiorari in U. S. ex rel . Mc¬ 
Lennan v. Wilbur, at p. 15; Brief in support of petition for 
certiorari in U. S. ex rel. Simpson v. Wilbur, at p. 11; Peti¬ 
tion for certiorari in U. S. ex rel. Barton v. Wilbur, at pp. 
13, 21, and 30. Sugar Board case: Brief of State of Mon¬ 
tana as amicus curiae in U. S. ex rel. McLennan v. Wilbur, 
at pp. 5-6; Petition for certiorari and supporting brief in 
U. S. ex rel. Pyron v. Wilbur, at p. 20.) 
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a consideration both of the provisions of the act as 
a whole and of the administrative practice thereun¬ 
der. To begin with, the act provides that— 

* * * the Secretary of the Interior is 

authorized, in his discretion, by order to 
establish grazing districts or additions 
thereto and/or to modify the boundaries 
thereof * * *. (48 Stat. at 1269.) 


That is to say, the very coming into effect of the 
Grazing Act is made to depend upon the discretion 

of the Secretarv. 

%/ 

After grazing districts have been set up, the next 
step according to the statute would be the issuance 
of permits, and section 3 provides that, in language 
already quoted, the Secretary is authorized to issue 
permits. The word is “authorized”; there is no 
mandatory language. Mandatory words appear 
only in the provisions for preferences. Section 


3 continues: “Preferences shall be given in the 
issuance of grazing permits” to certain specified 
classes (48 Stat. at 1271). That is to say, the Sec¬ 
retary is authorized to issue permits, but when and 


if he avails himself of that authority, he shall exer- 
cise it in a particular way by recognizing specified 
preferences. But the next step in the system is 
again discretionary. The law provides (48 Stat. 
at 1271) : 


Such permits shall be for a period of not 
more than ten years, subject to the prefer¬ 
ence right of the permittees to renewal in the 

discretion of the Secretarv of the Interior. 

•/ 
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So that once more the matter is discretionary, and 
again the unsoundness of appellants’ position that j 
they have vested rights to grazing permits is dem- j 
onstrated. 

Indeed, even the statutory preferences provided 
for in the Act have been administratively limited j 
in situations where their complete recognition 
would have prevented the attainment of the Taylor 
Grazing Act’s objective, namely, “to stop injury 
to the public grazing lands by preventing overgraz¬ 
ing * * See, e . g., Special Rules for Colo- ! 

rado Grazing Districts Nos. 3, 4, and 6, 2 Fed. 
Register 843, 844; Special Rule for Idaho Grazing 
District No. 1, 2 Fed. Register 886; Special Rule . 
for Colorado Grazing District No. 1, 2 Fed. Regis¬ 
ter 889. Although section 3 provides that “graz- | 
ing privileges recognized and acknowledged shall 
be adequately safeguarded”, still this provision is j 
subject to the condition, “so far as consistent with j 
the purposes and provisions of this Act” (48 Stat. 
at 1271). Where, therefore, range conditions have 
made a curtailment of grazing rights imperative, | 
the ordinary preferences have been limited; and 
such limitation only serves to emphasize once more j 
the quantum of discretion vested in the Secretary. 

Appellants state (Brief, pp. 4-5) : “Temporary 
permits were granted appellants, and presumably 
regular grazing permits would have been issued to | 
them except for the transaction known as the 
Harvey Exchange.” 
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This statement finds no support in the allega¬ 
tions of the bill, and entirely misapprehends both 
the facts in the case and the administrative prac¬ 
tice under the Grazing Act. To begin with, the bill 
is clear that temporary permits called licenses were 
issued appellants for the season 1936 and that such 
licenses were issued under regulations which spe¬ 
cifically stated (R. p. 15): 

Permits within the meaning of section 3 
of the act of June 28, 1934 (48 Stat. 1269), 
shall be issued as soon as the necessary data 
are available upon which to ascertain the 
proper use of the lands and water which 
entitle their owners, occupants, or lessees to 
a preferential grazing privilege. 

During the intervening period, temporary 
licenses wdll be issued under authority of 
section 2 of said act to provide for the exist¬ 
ing livestock industry using the public lands 
in such districts. 

There is no allegation anywhere in the bill that ap¬ 
pellants ’ licenses—temporary permits—were made 
temporary because of the Harvey exchange. Both 
the regulations attached as an exhibit to the bill of 
complaint, as w 7 ell as subsequent regulations issued 
since the institution of the present suit, indicate 
that all rights granted under the act have of neces¬ 
sity been temporary due to administrative difficul¬ 
ties which up to now have precluded the issuance 
of permits. Thus, the modified grazing regulations 



approved January 26, 1937, state (2 Fed. Register 
289): 

i 

The issuance of temporary licenses will b£ 
continued in each grazing district until sucfy 
time as the necessary data are available 
upon which to issue permits. ! 

The fact of the matter is that up to the present 
time no one has been issued a permit under the 
Taylor Grazing Act. The administrative complif 
cations attendant upon a survey of the range anct 
of the many intricate facts surrounding the livej 
stock industry, as well as the circumstance that the 
permits contemplated by Section 3 of the Taylor 
Grazing Act would be of some considerable duraj 
tion, have all combined to make imperative the inj 
stitution of some temporary modus vivendi to per¬ 
mit of operations under the Taylor Grazing Actj 
Accordingly, proceeding under the general power^ 
vested in him by section 2 of the Act, the Secretary 
of the Interior has authorized the issuance of li^ 
censes, on a year to year basis, pending the estab^ 
lishment of a stabilized permit system (R. p. 15; ^ 
Fed. Register 289). Yet in the face of the allegai 
tions in their own bill and of this record of admin¬ 
istrative practice, appellants now insist that they 
have vested rights to permits. But they have nolj 
demonstrated any right to receive a permanent 
permit, and in fact they have only alleged receipt 
of a license for the 1936 season. 
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It is therefore clear that, not only do appellants 
have no vested rights in the land entitling them to 
relief in the face of prior disposition of such land 
by Congress, but they have not even a vested right 
to any use of the land which would impede such a 
disposition. See Yos emit e Valley Case, 15 Wall. 
77; Shepley v. Cowan, 91 U. S. 330, both supra . 
Appellants are really in the position of one who, 
suffered by a generous neighbor to graze livestock 
on the latter’s land, now seeks to enjoin the neigh¬ 
bor from disposing of the land. That Congress in¬ 
tended to reserve to itself the power to dispose of 
the public domain, notwithstanding anything in the 
Taylor Grazing Act, is obvious from a mere glance 
at the proviso to Section 3, already quoted: “* * * 
the creation of a grazing district or the issuance of 
a permit pursuant to the provisions of this Act 
shall not create any right, title, interest, or estate 
in or to the lands. ’ ’ So that, even if appellants had 
a vested right to a permit—which they have not— 
still they could not prevail against a disposition of 
the land pursuant to legislative authority. 

IV 

C. M. Harvey had a vested right which was not affected 
either by the Executive order withdrawal of Novem¬ 
ber 28, 1934, or by the establishment of New Mexico 
Grazing District No. 4 on April 8,1935 

Harvey’s exchange application was approved by 
First Assistant Secretary Dixon on August 17, 
1932 (infra, pp. 53-57). Appellants’ motion for 



rehearing, they being protestants against the appli-j 
cation, was denied by Assistant Secretary Edwards 
on August 26,1932 (infra, pp. 57-59). Thereafter 
the Solicitor’s opinion, holding that the exchange 
could not be made, was approved by Assistant Sec-j 
retary Edwards on November 30, 1932 (infra, pp.! 
59-66). But the exchange application itself was 

_ I 

merely suspended; it was never rejected. 

j 

There is a vast difference between suspension 
and rejection, between an expression of opinion 
that an application ought to be rejected and a sub¬ 
sequent order suspending further action in a case^ 
on the one hand, and an actual rejection on the 
other. 

Thus, in Clipper Mining Co. v. Eli Mining & 
Land Co., 194 XL S. 220, the Commissioner had de^ 
cided that a placer claim was made for townsitd 

i 

purposes, not in good faith, and that the Depart^ 
ment was therefore entitled to have it set aside. On 
appeal, the Secretary affirmed this decision. But 
the Department did not actually set the claim aside, 
and the Court accordingly held that the rights of! 
the placer claimant were not affected. 

So, too, in Fisher v. Rule, 248 U. S. 314, supra, 
the Court recognized that an adverse opinion, fol¬ 
lowed by an order suspending all action in the case,! 
did not amount to a rejection. 

It follows, therefore, that Harvey’s exchange ap-| 
plication was pending at the time of the Executive 
Order of November 26, 1934, and thus was saved 

15932 — 37 - 
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from operation of that withdrawal as a valid ex¬ 
isting right. State of Arizona, 55 I. D. 245; State 
of Arizona, 55 I. D. 249; Instructions, 55 I. D. 226; 
Solicitor’s Opinion, 551. D. 205, 210-211. 

For the same reason, the exchange application 
was unaffected by the subsequent creation of the 
grazing district. The Taylor Grazing Act provides 
(Sec. 1; 48 Stat. at 1269) that “Nothing in this 
Act shall be construed in any way to diminish, re¬ 
strict, or impair any right which has been hereto¬ 
fore or may be hereafter initiated under existing 
law validly affecting the public lands, and which is 
maintained pursuant to such law except as other¬ 
wise expressly provided in this Act * * ” 

Appellants insist, however (brief, p. 14), that 
4 ‘prior to the enactment of the Act of June 25,1935, 
the Harvey proposal was entirely without legal sig¬ 
nificance. It was as baseless as if Harvey had pro¬ 
posed to exchange his lands in the Lincoln National 
Forest for the Lincoln Monument.” That this 
statement is hyberbole must be apparent on closer 
examination. The Department had held in formal 
opinions ( infra y pp. 53, 57) that the Harvey ex¬ 
change could be consummated without further 
legislation. Thereafter the Department had held, 
speaking through an approved Solicitor’s opinion, 
to the exact contrary {infra, p. 59). Both the land 
decision and the Solicitor’s opinion were depart¬ 
mental acts and both were based upon the views of 
lawyers in the Department. (It is of course a com¬ 
monplace that the Department’s land decisions are 
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prepared by its lawyers and submitted to the Sec¬ 
retary for adoption. The volumes of the L. D.J 
from 18 through 39 carry a notation to this effect, 
and, while this has been omitted in subsequent vol * I 
umes, it is significant that the flyleaves to later 
Land Decisions and to the current series of Inte¬ 
rior Decisions carry, not the names of the Secre¬ 
tary of the Interior or his assistants, but simply 
the roster of the lawyers in the Interior Depart¬ 
ment.) In other words, here was a question that 
w r as not clear, but remained shrouded in such 
doubts that the Department, relying on the views of ! 
its law officers, held successive differing views re- j 
garding the same. In such circumstances, the | 
matter is not so clear that either ruling can be said I 
to be plainly or palpably wrong, or be characterized j 
as baseless. Compare Wilbur v. U. S . ex rel. 
Kadrie, 281 U. S. 206. ! 

v 

The Act of June 25, 1935, constitutes a specific direction 
from the Congress to effectuate the Harvey exchange 

i 

The Act of June 25,1935, c. 308, 49 Stat. 422, re¬ 
moved the impediment to the Harvey exchange | 
thought by the Solicitor to exist, in that it per- 
mitted exchanges under the Act of February 7, 
1929, with a reservation of mineral rights. It is j 
clear that the purpose of the Act was to permit 
the consummation of the Harvey exchange; this 

j 

is established by reference to the Committee report j 
on the bill. See Senate Report 617, 74th Congress, j 
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1st Session; infra, pp. 73-75. (The Courts will 
take judicial notice of report submitted to Con¬ 
gress bv its Committees, Duplex Co. v. Peering, 
254 U. S. 443; Arizona v. California, 283 U. S. 
423, 453-454; and such reports may be referred 
to in order to ascertain the legislative intent. 
U. S. v. St. Paul , M. & M. Ry. Co., 247 U. S. 310; 
Graham & Foster v. Goodcell, 282 U. S. 409, 
418-19.) 

The Act of June 25, 1935, supra, was a direction 
to appellees to complete the exchange. Had they 
decided, in the face of that Act, to disapprove the 
exchange, they would illegally have flouted the will 
of Congress; and it is submitted that to sustain 
appellants’ bill would have the same effect. Ap¬ 
pellees and this Court would be warranted in dis¬ 
regarding the mandate of Congress only if to do so 
would invade vested rights, compare West v. 
Lyders, 59 App. D. C. 122, 36 F. (2d) 108; Wilbur 
v. Lyders, 61 App. D. C. 202, 59 F. (2d) 877, but, 
as has already been demonstrated at length, appel¬ 
lants have no rights which can prevail in the face 
of a disposition by Congress of the lands in 
controversy. 

Whatever doubt there may be in the premises 
arises from the circumstance that the Act of June 
25, 1935, seems to authorize lands within the 
Lincoln National Forest to be exchanged, with a 
reservation of minerals, for “an equal value of 
unreserved and unappropriated public lands” 
within the State of New Mexico, whereas, by vir- 




I 


33 

tue of the general Executive Order withdrawal of | 

i 

November 26, 1934, there was no unreserved and j 
unappropriated public land within the State. In- j 
deed, every known acre of public land in the United 
States had been withdrawn at the time of the j 
passage of the Act, either by the Executive Order 
already referred to, or else by the supplementary ! 
Executive Order of February 5, 1935 (No. 6964). j 
Every public land State except Illinois, Indiana y ! 

i 

Iowa, Missouri, and Ohio was affected by those two 

i 

orders, and in the five States last named no undis¬ 
posed of public lands are known to exist. See 
General Land Office Circular 1306, July 1, 1933. I 
These withdrawals were a matter of common 
knowledge, and it certainly cannot be presumed I 
that interested and informed members of Congress 
were ignorant of their existence. 

! 

In this situation it was the duty of appellees to 
construe the statute ut res magis valeat quarn 
pereat, that the thing may rather have effect than 
be destroyed. Any other construction of the 
statute would render it inoperative, ineffective, and 

I 

nugatory. And of course it is a well settled rule 

i 

that such a construction will be avoided. 

The Act can be construed so as to be effective in 
at least three possible ways. The first of these in¬ 
volves a grammatical analysis of the statute, from | 
which it appears that the limitation of “ unreserved j 
and unappropriated” occurs in a clause which 

I 

modifies and explains the words, “the Acts of Con¬ 
gress approved February 14, 1923 (42 Stat. 1245), 
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and February 7, 1929 (45 Stat. 1154)/’ That is 
to say, the language “ unreserved and unappro¬ 
priated’’ does not constitute a legislative direc¬ 
tion ; it is merely descriptive matter explanatory of 
prior enactments. In this view of the case there is 
no difficulty at all in construing the Act of June 25, 
1935, so as to make it operative. 

Appellants do not discuss this construction of 
the statute. 

Another construction which will give effect to 
the statute is to regard it as a legislative recogni¬ 
tion of Harvey’s existing right. Senate Report 
617, already referred to, indicates that Congress 
was aware of the suspension of Harvey’s applica¬ 
tion by the Department. That application, not 
having been rejected, had the same status as though 
it had been pending in the Land Department with¬ 
out action of anv kind taken thereon. That the in- 
action here was due to express suspension rather 
than to the press of work on prior applications is 
legally immaterial. Suspension to await legisla¬ 
tion is not an uncommon practice in the Land De¬ 
partment, and, on the basis of the authorities dis¬ 
cussed, supra, pp. 29-30, the Act of Congress can 
and should be regarded as a legislative recognition 
of the Harvey application as a valid right unaf¬ 
fected either by the Executive Order withdrawal 
or by the creation of New Mexico Grazing District 
No. 4. In this view of the matter, the lands em¬ 
braced in Harvey’s application were unreserved 
and unappropriated within the meaning of the Act, 
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which thus becomes operative and effective. It was! 
on this ground that the Secretary rejected appel-j 
lants ? protests in the decision of March 17, 1936, 
which is here complained of. (See supra, pp. 6-7' 
and infra, pp. 66-72). j 

This construction of the statute appellants do! 
not discuss at all in their brief. They content 
themselves with the flat assertion—the mere ipse 
dixit —that (brief, p. 14) “prior to the enactment} 
of the Act of June 25, 1935, the Harvey proposal 
was entirely without legal significance”—an asser¬ 
tion which is contradicted and effectually demol4 
ished by the authorities cited supra, pp. 29-30. ; 

But even if it be assumed that Harvey for some 
reason had no valid existing right—and this would 
be an assumption contrary to the authorities—still 
the Act of June 25, 1935, may be given effect by 
regarding it as a legislative direction to effect an 
exchange de novo in respect of lands previously 
withdrawn by Executive Order. This construction 
prevents the Act from being rendered nugatory foi 
want of any subject matter on which it might oper¬ 
ate. And this construction is not without support 
in the decided cases. 

For instance, in Mills v. St. Clair County , 8 How. 
569, the Supreme Court was called on to construe 
an act of the Illinois Legislature granting to k 
named person the right to establish a ferry on the 
Mississippi River, and to run the same from lands 
“that may belong to him”, provided the ferry 
should be put into actual operation within 1^ 
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months. At the time the act was passed, the person 
named therein had no land, but within the 18 
months he acquired an interest in a tract of 100 
acres and established the ferry. The Supreme 
Court held, differing from the Illinois court, that 
the grant should not be construed so as to render it 
inoperative, and that therefore the statute should 
be construed to cover land which the person in 
question might have acquired within the specified 
time. Mr. Justice Catron said (8 How. at 581) : 

* * * if the grant admits of two in¬ 
terpretations, one of which is more extended, 
and the other more restricted, so that a 
choice is fairly open, and either may be 
adopted without any violation of the appar¬ 
ent objects of the grant, if, in such case, one 
interpretation would render the grant inope¬ 
rative, and the other would give it force and 
effect, the latter, if within a reasonable con¬ 
struction of the terms employed, should be 
adopted. 

The same principle is controlling in the case at 
bar. Were the Act of June 25, 1935, construed so 
as to interpret “ unreserved and unappropriated 
public landsin its strict literal sense, then it 
would be a nullity, for, as already pointed out, no 
such land existed within the State at the time it 
was passed, as the Congress well knew. 

That the construction of the statute suggested 
here would be a reasonable one necessary to ef¬ 
fectuate the intent of Congress appears from an 
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examination of a similar conclusion reached by the 
Attorney General of the United States in considers 
ing “ Questions arising under the Taylor Grazing 
Act. 7 ’ 38 Op. Att’y Gen. 350 (Opinion No. 20, 
October 19,1935). 

That opinion considered the power of the Secret 
tary, under the original grazing Act, “to establish 
grazing districts * * * not exceeding in thb 

aggregate an area of eighty million acres of vacant, 
unappropriated, and unreserved lands from any 
part of the public domain of the United State? 
* * *” with other qualifications not presently 

material (48 Stat. at 1269). At the time of the 
enactment of this provision, there were some 173,^ 
000,000 acres of vacant, unappropriated, and unre¬ 
served public lands available for the creation of 
grazing districts. After the signing of the Execi^- 
tive Order of November 26,1934, this land assumed 
the status of reserved lands. Thereafter, the Sec¬ 
retary of the Interior wished to create grazing dis¬ 
tricts in an aggregate area of more than 80 millioh. 
acres. Reading the Attorney General’s opinion rej- 
flexly, it seems to have been the Secretary’s position 
that no acreage limitation now applied, because 
there no longer existed any unreserved or unap^ 
propriated lands to which the 80 million acre limi¬ 
tation could attach. The Attorney General, how¬ 
ever, looking to the legislative history of the Acf 
and discovering there that Congress intended graz¬ 
ing districts to be limited to 80 million acres in the 


i 
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aggregate, held that, notwithstanding the Execu¬ 
tive Order of November 26,1934, had transformed 
all unreserved and unappropriated public domain 
into the status of reserved lands, still the Act did 
not permit the Secretary to exceed the 80 million 
acre limitation. To do so, in his opinion, would 
have been to flout the intent of Congress; and so he 
construed “unreserved and unappropriated’’ to 
mean, in effect, “ unreserved and unappropriated 
before the 1934 withdrawal.” 

The same principle is applicable here. To inter¬ 
pret “unreserved and unappropriated” literally, 
would be to run afoul of the intent of Congress and 
would have the effect of rendering the Act of June 
25, 1935, entirely nugatory. This interpretation, 
urged by appellants, was therefore properly re¬ 
jected by the Secretary. 

Appellants go on to say (brief, p. 15) : “The en¬ 
actment of the Act of June 25,1935, did not affect 
the status of the Harvey proposal in any way, ex¬ 
cept to make it entirely clear that in no event could 
appellees convey any lands in the grazing district 
to Harvey unless by proper action such lands were 
restored to the public domain.” 

This constitutes a complete abandonment of ap¬ 
pellants’ original position (compare bill, par. VII; 
R., pp. 10-11) that they have vested rights, and 
amounts to saying that the Secretary would have 
the power to effectuate the Harvey exchange if he 
would formally withdraw the lands in question 
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from the grazing district and restore them to the 
public domain. In other words, appellants now 
virtually admit that the exchange could be com¬ 
pleted if the Secretary were to eliminate the lands 
from the grazing district. It follows from this thqt 
appellants’ case, in so far as it is sought to be rested 
on a lack of power in the Secretary, falls down 
completely. For the Secretary has always had 
power, from the beginning, to eliminate lands from 
grazing districts. This results from the express 
language of section 1 of the Taylor Grazing Acj;. 
The power to eliminate land from grazing districts 
differs from the right to establish grazing districts 
in that it does not require either notice or hear¬ 
ing ; and, in fact, the power with respect to elimina¬ 
tion of lands from grazing districts by depart¬ 
mental order has frequently been exercised in 
practice. A few references, taken at random from 
the Federal Register, are noted in the margin. 2 j 

Moreover, by section 2 of the amendatory act of 
June 26, 1936 (49 Stat, 1976), amending section 7 
of the Taylor Grazing Act, the Secretary is 
“authorized, in his discretion, to examine and clas¬ 
sify any lands withdrawn or reserved by Executive 

2 Elimination of lands from Montana Grazing District Nb. 
2, 1 Fed. Register 310; same from Nevada District No. 2, 
1 id. 310; same, Utah District No. 1,1 id. 447; same, Nevada 
District No. 2, 1 id. 1057; same, Utah District No. 2, 1 id. 
1125; same, New Mexico District No. 3,1 id. 1493; same, Nejw 
Mexico District No. 6,1 id. 1748; same, Utah District No. 4, 
1 id. 2252. These citations are to the bound volumes. 
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order of November 26, 1934 (numbered 6910), 
* * * or within a grazing district * * * 

proper for acquisition in satisfaction of any out¬ 
standing * * * exchange * * * rights 

* * * and to open such lands to entry, selec¬ 
tion, or location for disposal in accordance with 
such classification under applicable public-land 
laws * * V’ 

In other words, the Secretary had the power to 
effectuate the Harvey exchange at the time of the 
filing of the bill of complaint before this Court, 
even without the aid of the Act of June 25, 1935. 
It is not suggested that he proceeded formally to 
eliminate the lands in question from the grazing 
district; the point now made is premised simply on 
the question of power. Its significance lies in this, 
that even if it be assumed arguendo that this Court 
would reverse the judgment below, still the Secre¬ 
tary could with perfect propriety proceed to effect 
the Harvey exchange by eliminating the lands in 
the exchange application from the grazing district, 
and this, according to appellants’ present argu¬ 
ment, without any infringement of their rights. 

VI 

The decision complained of will not be disturbed by the 

Courts 

It follows from what has already been said that 
the decision of March 17, 1936, proposing to com¬ 
plete the Harvey exchange was not erroneous in 
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matter of law. Examination reveals that it was 
carefully considered by the Secretary and ren4 
dered in the exercise of judgment and discretion! 
In so far as the record permits of a difference of 

_ i 

views as to the proper interpretation of Harvey’^ 
rights and of the construction to be placed on thei 
Act of June 25,1935, it serves only to disclose that! 
a decision between such divergent opinions necesH 
sarily involved the exercise of judgment and dis- 
cretion. 4 4 Upon a perusal of the record it appear^ 
that those questions are not merely formal onesj 
nor are they so plain as not to require the careful 
judgment of any tribunal to which they may be| 
referred for decision.” Riverside Oil Co. v. Hitch¬ 
cock, 190 U. S. 316, 323. That being so, it is clear,! 

upon well established principles, that the Secret 

| 

tary’s ruling will not be disturbed by the Courts J 
Riverside Oil Co. v. Hitchcock, 190 U. S. 316, supra; 
Ness v. Fisher, 223 U. S. 683; Wilbur v. TJ. S. ex 

i 

rel. Kadrie, 281U. S. 206; Lyders v. Ickes, 65 App.! 
D. C. 379, 84 F. (2d) 232. 

Thus, in the Riverside Oil case, Mr. Justice 
Peckham, speaking for the Court, said (pp. 324- 
325): | 

That the decision of the questions pre-j 
sented to the Secretary of the Interior was| 
no merely formal or ministerial act is shown 
beyond the necessity of argument by a pe-| 
rusal of the foregoing statement of the issues 
presented by this record for the decision of 


i 

i 
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the Secretary. Whether he decided right or 
wrong is not the question. Having juris¬ 
diction to decide at all, he had necessarily 
jurisdiction, and it was his duty to decide as 
he thought the law was, and the courts have 
no power whatever under those circum¬ 
stances to review his determination by man¬ 
damus or injunction. The court has no 
general supervisory power over the officers 
of the Land Department, by which to control 
their decisions upon questions within their 
jurisdiction. If this writ were granted we 
would require the Secretary of the Interior 
to repudiate and disaffirm a decision which 
he regarded it his duty to make in the exer¬ 
cise of that judgment which is reposed in 
him by law, and we should require him to 
come to a determination upon the issues in¬ 
volved directly opposite to that which he had 
reached and which the law conferred upon 
him the jurisdiction to make. 

The rule was reaffirmed in Ness v. Fisher, supra, 
where Mr. Justice Van Devanter, speaking for the 
Court, restated the controlling principles (pp. 691- 
692): 

So, at the outset we are confronted with 
the question, not whether the decision of the 
Secretary was right or wrong, but whether 
a decision of that officer, made in the dis¬ 
charge of a duty imposed by law and involv¬ 
ing the exercise of judgment and discretion, 
may be reviewed by mandamus and he be 
compelled to retract it, and to give effect to 
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another not his own and not having his ap¬ 
proval. The question is not new, but has 
been often considered by this court and uni-! 
formly answered in the negative. Decatur 
v. Paulding, 14 Pet. 497, 515; United States 
ex rel. Tucker v. Seaman, 17 How. 225, 230; 
Gaines v. Thompson, 7 Wall. 347; Litch¬ 
field v. Register and Receiver , 9 Wall. 575 ;| 
United States ex rel . McBride v. Schurz >j 
102 U. S. 378; United States ex rel. Dunlap 
v. Black, 128 U. S. 40, 48; Riverside Oil Co. 
v. Hitchcock, 190 U. S. 316, 324. j 

And again, in Wilbur v. United States ex rel. 

• _ i 

Kadrie, supra, Mr. Justice Van Devanter, once 
more speaking for the Court, said (pp. 218-219): 

Mandamus is employed to compel the per^ 
formance, when refused, of a ministerial 
duty, this being its chief use. It also is emn 
ployed to compel action, when refused, in 
matters involving judgment and discretion^ 
but not to direct the exercise of judgment of 
discretion in a particular way nor to direct 
the retraction or reversal of action already 
taken in the exercise of either. 

The duties of executive officers, such as 
the Secretary of the Interior, usually are 
connected with the administration of stat¬ 
utes which must be read and in a sense con¬ 
strued to ascertain what is required. Bui 
it does not follow that these administrative 
duties all involve judgment or discretion of 
the character intended by the rule just 
stated. Where the duty in a particular sit^ 


! 

i 

i 
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uation is so plainly prescribed as to be free 
from doubt and equivalent to a positive 
command it is regarded as being so far min¬ 
isterial that its performance may be com¬ 
pelled by mandamus, unless there be pro¬ 
vision or implication to the contrary. But 
where the duty is not thus plainly prescribed 
but depends upon a statute or statutes the 
construction or application of which is not 
free from doubt, it is regarded as involving 
the character of judgment or discretion 
which cannot be controlled by mandamus. 

The rule is the same whatever the remedy, 
whether mandamus or injunction. “In the one 
case the officer is required to abandon his right to 
exercise his personal judgment, and to substitute 
that of the court, by performing the act as it com¬ 
mands. In the other he is forbidden to do the act 
which his judgment and discretion tell him should 
be done.” Gaines v. Thompson, 7 Wall. 347, 352- 
353. 

The Secretary’s decision “was at least a possible 
one” (see Ness v. Fisher, 223 U. S. 683, 691), and 
under the cases that is sufficient. After all, what 
appellants here seek to do is to force the Secretary 
to act contrarv to the conclusion he has reached in 
the exercise of his judgment and discretion. His 
action here was neither formal, imperative, nor 
entirely ministerial; his duty in the premises was 
neither free from doubt nor equivalent to a posi¬ 
tive command. Were it not for the legally imma¬ 
terial circumstance that the Secretary’s decision 
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here is matter within the realm of judicial notice^ 
whereas usually it is attached as an exhibit to thq 
bill of complaint, the case would be squarely withiii 
Wilbur v. Minnidoka Irr, JDist 60 App. D. C. 205^ 
50 F. (2d) 495, cert. den. 284 U. S. 634. There Mri 
Chief Justice Martin said (60 App. D. C. at 206) ! 

The motion to dismiss plaintiff’s bill of 
complaint was directed against the entirp 
bill, including the exhibit attached to it. Thp 
bill when thus considered consists of two 
parts—first, a statement of facts upon whicli 
the plaintiff relies as a ground for relief j; 
and, second, an exhibit showing that the 
same statement had theretofore been sub^ 
mitted to the Secretary and by him found to 
be untrue, and that the Secretary had denied 
the relief therein sought by plaintiff. 

It is clear that the Secretary in the f ormejr 
hearing was acting wfithin his jurisdiction 
in a quasi judicial capacity, and that the i^- 
sue presented by the plaintiff in the present 
bill of complaint was considered and de¬ 
cided by him upon the law and the evidence, 
that his decision was not arbitrary or caj- 
pricious, and that the present case is np 
more than an attempt to appeal from that 
decision in order to secure a retrial of the 
same issues of fact and law’ by a court of 
equity. Moreover, the remedy which plain¬ 
tiff seeks is in substance and effect a judg¬ 
ment in mandamus directing the Secretary 
to act contrary to the facts and law of the 
case as found by him. Such an appeal wi}l 
not be entertained by the courts. 


i 
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VII 

Even if appellants should have any rights to use the 
land in question, they have an adequate remedy at 
its situs to have the patent issued to Harvey impressed 
with a trust in their favor, and having such a remedy, 
they are not entitled to an injunction at the seat of 
Government against executive officers of the United 
States 

Appellants in this case ask this Court to review 
and control the decision of executive officers of the 
United States, through the issuance of an injunc¬ 
tion, in a matter involving judgment and discre¬ 
tion. The courts have always been reluctant to 
take such action, and certainly should not grant 
this extraordinary relief if another complete and 
adequate remedy is available to the suitor. Where 
the controversy is one between the United States 
and a private party, and involves claims not con¬ 
tractual in character, no other remedy is generally 
available; but this is not the case here, where the 
substantial dispute is one between individuals. 

In the case at bar, the parties primarily con¬ 
cerned are the appellants, Red Canyon Sheep Co. 
et al., on the one side, and Harvey on the other. 
Even if every assumption arguendo be made in ap¬ 
pellants ’ behalf, at most they could only urge that 
Harvey takes the land burdened by a servitude in 
their favor. They can always sue Harvey in the 
New Mexico courts. Consequently, the present 
case falls within the scope of the decisions which 
hold that, where there is a dispute between rival 
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claimants over public land, which dispute has beeb. 
determined in favor of one of those parties by tbe 
Land Department, the losing party should wait uh- 
til patent has actually been issued, and should then 
assert his rights, if any he has, by a suitable pro¬ 
ceeding, brought at the situs of the land, to impress 
the patent with a trust in his favor. Brown y. 
Hitchcock, 173 U. S. 473; Minnesota v. Lane, 24j7 
IT. S. 243; United States ex rel. Hall v. Lane, 4^ 
App. D. C. 279, cert. den. 249 XJ. S. 613; Cohen y. 
Fall, 52 App. D. C. 140, 284 Fed. 734. ] 

In Brown v. Hitchcock , 173 U. S. 473, supra, tile 
plaintiff filed a bill for injunction to restrain th|e 
Secretary of the Interior from canceling and re¬ 
voking certain selections of lands made by th]e 
plaintiff’s grantor under the Swamp Land Act of 
September 28, 1850. The cancelation resulted 
from a determination by the Secretary that the 
lands were not swamp and overflowed lands within 
the meaning of the Act. The plaintiff contended 
that the lands were of the character contemplated 

I 

by the Act. In refusing the injunction, the Su¬ 
preme Court of the United States stated (p. 478): 

But what we do affirm and reiterate is 
that power is vested in the Departments tp 
determine all questions of equitable right ojr 
title, upon proper notice to the parties inter¬ 
ested, and that the courts must, as a general 
rule, be resorted to only when the legal title 
has passed from the Government. When it 
has so passed the litigation will proceed, as 
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it generally ought to proceed, in the locality 
where the property is situate, and not here, 
where the administrative functions of the 
Government are carried on. 

In 'Minnesota v. Lane, 247 U. S. 243, supi'a, the 
State of Minnesota sued to enjoin the Secretary of 
the Interior and the Commissioner of the General 
Land Office from issuing patents to a private claim¬ 
ant, on the ground that the State was entitled to 
the lands in question. These lands had been im¬ 
properly selected by a railroad, and the selection 
had been canceled, but the Secretary meanwhile, 
after fully hearing the State, had allowed an ap¬ 
plication to purchase made by an assignee of a pur¬ 
chaser from the railroad. The Supreme Court 
granted a motion to dismiss the bill, saying (p. 
249): 

We are of opinion that the State has mis¬ 
taken its remedy, and if it be true that the 
Secretary has made a mistake in overruling 
the contention of the State that the title 
passed to it under the Act of August 3,1892, 
relief must be sought in the courts after the 
issuance of patent. 

In United States ex. rel. Hall v. Lane, 48 App. 
D. C. 279, supra, a party defeated in a contest be¬ 
fore the Interior Department petitioned for a writ 
of mandamus to make the Secretary of the Interior 
reverse a decision which he had made. This Court 
refused the writ, pointing out that the relator’s 
remedy was in the courts after issuance of the pat- 
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<ent, at which time both parties to the contest could 
be heard. The Court said (p. 284) : 

There is another reason why the appellant 
has no standing in court. If Hall’s claim is 
sound, he can, as soon as a patent has been 
issued to Kennedy, bring a suit in equity to 
have the title impressed with a trust in his 
favor. In such a suit Kennedy would be a 
party and could defend his rights, if he h^is 
any, something which he may not do in the 
present case. The only question involved 
would be one of law. Hall would be at ho 
disadvantage in presenting his claim by rea¬ 
son of the fact that Kennedy held the pajt- 
ent. Every right which he here asserts could 
be fully guarded in that suit. In Litchfield 
v. Register (Litchfield v. Richards ), 9 Wall. 
575, 578, 19 L. ed. 681, 682, the court denied 
an application for an injunction to restrain 
the officers of the Land Department from 
taking action with respect to a dispute as to 
whether or not a certain piece of land whs 
subject to entry, saying: “After the lahd 
officers shall have disposed of the question, if 
any legal right of plaintiff has been invaded, 
he may seek redress in the courts. He in¬ 
sists that he now has the legal title. If the 
Land Department finally decides in his 
favor, he is not injured. If they give pat¬ 
ents to the applicants for pre-emption, the 
courts can then in an appropriate proceed¬ 
ing determine who has the better title or 
right.” I 
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So here, if the Red Canyon Sheep Co. and the 
other appellants sue in the New Mexico courts, 
Harvey can be heard; here, in the present proceed¬ 
ing, he cannot be. 

In Cohen v. Fall, 52 App. D. C. 140, supra, this 
Court affirmed the decree dismissing the bill against 
the Secretary of the Interior for the reason, inter 
alia, that the complainant had a complete remedy 
by suit in equity at the situs. The Court said 
(p.142) : 

* * * On the other hand, if the plaintiff 

was a prior applicant, and had the prior 
right, and that right was denied by the issu¬ 
ance of a patent to somebody else, then he 
had an adequate remedy by a suit in equity 
to have the patent, issued to a subsequent 
applicant or to the claimant under a relin¬ 
quished prior entry, impressed with a trust 
in plaintiff’s favor. Having such a remedy 
he is not entitled to the relief here prayed 
for. * * * 

In view of these controlling decisions of the 
United States Supreme Court and of this Court, it 
appears that the appellants have mistaken their 
remedy. They should wait until patent has issued 
and then proceed to assert their rights, if any they 
have, in the New Mexico courts, either State or 
Federal, where Harvey can appear and be heard. 
But the present suit, on the authority of the cases 
just cited, was properly dismissed by the District 
Court. 
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The decree of the District Court dismissing the 
bill should be affirmed. 

Respectfully submitted. 

Nathan R. Margold, 

Solicitor, Department of the Interior, 
Frederick Bernays Wiener, 
Assistant Solicitor, 
Department of the Interior, 
Jackson E. Price, 

Assistant Solicitor, 
Department of the Interior, 

Attorneys for Appellees * 




APPENDIX A 


(1) DEPARTMENTAL DECISION OF MARCH 28, 1932 

Department of the Interior 

Washington, March 28,1932. 

A. 16063. 

Las Cruces 040549. Protests dismissed. 

Affirmed 


Fayette A. Jones, A. Fleischer, Bed Canyon 

Sheep Co., et al. 

v. 

C. M. Harvey 


appeals from the general land office 

Appeals have been filed by Fayette A. Jones, 
A. Fleischer, and the Red Canyon Sheep Company 
et al. from a decision of the Commissioner of the 
General Land Office dated May 20,1931, dismissing 
their protests against the application of C. M. 
Harvey under the act of February 7,1929 (45 Stat. 
1154), to exchange land within the Lincoln Na¬ 
tional Forest, New Mexico, for public land in the 
same State. 

The appeals have received careful considera¬ 
tion, but no reason appears for disturbing the 
Commissioner’s decision. It is therefore affirmed. 

(Signed) John H. Edwards, 

Assistant Secretary. 


( 52 ) 
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(2) DEPARTMENTAL DECISION OF AUGUST 17, 1932 j 

Department of the Interior j 

Washington, August 17, 1932. \ 

A. 16849. | 

j 

6 6 K ? ’ Las Cruces 040549. Reservation of minerals! 
in offered lands held inacceptable. Remanded 


C. M. Harvey 


APPEAL FROM THE GENERAL LAND OFFICE 

By decision dated July 23, 1932, the Commis¬ 
sioner of the General Land Office held, inter alia J 
that it would be necessarv for C. M. Harvey and 
his wife to execute a deed to the United States of 
all minerals in the lands offered in his application! 
(Las Cruces 040549) under the act of February 7,j 
1929 (45 Stat. 1154), to exchange lands within thej 
Lincoln National Forest, New Mexico, for publicj 
lands in the same state. A letter from the Actings 
Secretary of the Department of Agriculture has; 
been treated as an appeal. j 

The deed of the offered lands, executed June 20, 
1932, contains the following: 

reserving, however, to the parties of the first 
part, their heirs and assigns, all minerals in 
said lands, together with the right of wa^ 
to at any and all times enter upon said lands, 
•and mine and remove the minerals there¬ 
from without let or hindrance. 

Under date of March 23,1932, the Acting Secret 
tary of Agriculture advised this Department thaf 
the offered lands were subject to certain reservan 
tions, etc.; that the existence of such reservations 
will in no way interfere with the use of the landi 
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for national forest purposes, and that the ac¬ 
ceptance of title subject to such reservations meets 
with his approval. 

The act of March 20, 1922 (42 Stat. 465), en¬ 
titled “ An act to consolidate national forest lands ”, 
was amended by the act of February 28, 1925 (43 
Stat. 1090), by adding thereto the following: 

Sec. 2. Either party to an exchange may 
make reservations of timber, minerals, or 
easements, the values of which shall be duly 
considered in determining the values of the 
exchanged lands. Where reservations are 
made in lands conveved to the United States 
the right to enjoy them shall be subject to 
such reasonable conditions respecting in¬ 
gress and egress and the use of the surface 
of the land as may be deemed necessary by 
the Secretary of Agriculture; where mineral 
reservations are made in lands conveyed by 
the United States it shall be so stipulated in 
the patents, and that any person who ac¬ 
quires the right to mine and remove the re¬ 
served deposits may enter and occupy so 
much of the surface as may be required for 
all purposes incident to the mining and re¬ 
moval of the minerals therefrom, and may 
mine and remove such minerals upon pay¬ 
ment to the owner of the surface for dam¬ 
ages caused to the land and improvements 
thereon: Provided, That all property, rights, 
easements, and benefits authorized by this 
section to be retained by or reserved to own¬ 
ers of lands conveyed to the United States 
shall be subject to the tax laws of the States 
wrhere such lands are located. 

The draft of the bill wrhich became the act quoted 
was forwarded to the Chairman of the Committee 
on Public Lands, House of Representatives, by a 
letter dated January 8, 1925, and signed by the 
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Secretary of Agriculture and the Secretary of the 
Interior, reading as follows: 

In the actual administration of the Forest 
Exchange Act of March 20, 1922 (42 Stat. 
465), a practical difficulty has been encoun¬ 
tered where it appears in the public interest 
to acquire land with outstanding reserva¬ 
tions, like easements, or the right to remove 
timber for a limited period, or mineral^; 
and in other instances where it appears to be 
in the public interest to give in exchange 
certain land, but to retain to the Government 
for other disposition the minerals in the 
tract. 

The Forest Exchange Act, as you kno\fr, 
authorizes the exchange on the basis of equal 
value, of privately-owned lands within the 
National Forests for publicly-owned lands 
similarly located, or for National Forest 
timber, when such exchanges are found to be 
in the public interest. The main object 
sought is the consolidation of the Govern¬ 
ment’s holdings to facilitate administratidn 
and the purposes for which the Forests are 
created. The lands desired are needed for 
their timber-growing properties. The law 
requires that a fee simple title shall be ob¬ 
tained. In some instances it is found thht 
the owner of a tract has disposed of the 
mineral rights in the land or has granted a 
right-of-way for some purpose or possibly 
wishes to retain for a period of years the 
right to remove certain of the mature tim¬ 
ber. In very many cases the restrictions of 
title are secondary in character and do not 
defeat the use intended by the Government 
for the lands in question. The inability of 
the Government to accept such lands, except 
by special legislation, is frequently more 
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detrimental to the public interests than 
would be the acceptance of the land with ex¬ 
isting restrictions of title. On the other 
hand, in effecting these exchanges it some¬ 
times happens that the lands which are 
selected by the proponent of the exchange lie 
within a region which is known to contain 
certain minerals but on which no actual dis¬ 
covery of mineral has been made. In these 
•/ 

cases, the proponent of the exchange is will¬ 
ing to take the land with mineral rights re¬ 
served to the United States so that they 
may be disposed of separately under any 
applicable law. 

After fully considering the subject we 
have concluded that this situation should be 
brought to your attention so that the com¬ 
mittee mav consider whether it desires to 
%/ 

recommend to Congress that legislation be 
enacted whereby lands may be acquired as 
well as disposed of with the reservation of 
certain rights as herein described, in the dis¬ 
cretion of the executive officers charged by 
Congress with making the exchanges. There 
is transmitted herewith a suggested draft of 
a bill which it is believed if enacted would 
accomplish these purposes. It is our judg¬ 
ment that such legislation would be in the 
public interest. It is legislation which if 
enacted should not and would not need to be 
applied in the ordinary or usual exchange 
for forest purposes which would still con¬ 
tinue to be made on a fee simple basis. The 
authority to make an exchange with reserva¬ 
tions need only be exercised when it is clear 
that the public interest will be served by the 
acquisition of lands essential to the good ad¬ 
ministration of the Forests as a whole, but 
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which could not be secured at all except with 
some restriction as to title. Legislation 
such as we have suggested for your consid¬ 
eration also would protect the Government 
when it desired to offer land in exchange 
when it would not be in the public interest tp 
offer the same unless some reservations to 
the Government could be made and werp 
authorized by law. 

The act under which the application in question 
was filed authorizes and empowers the Secretary of 
Agriculture to submit to the Secretary of the In¬ 
terior offers of exchange, “ together with such 
recommendations as he may see proper to make in 
connection therewith ”, and the Secretary of Agri¬ 
culture having recommended that the exchange bp 
consummated, with the minerals in the offered 
lands reserved, this Department is not disposed tp 
object to the exchange. 

Accordingly, so much of the Commissioner’s de¬ 
cision of July 23’, 1932, as requires the applicant tp 
furnish a deed to the United States of all minerals 
in the offered lands is reversed, and the case 
remanded for further appropriate action. 

(Signed) Jos. M. Dixon, j 
First Assistant Secretary . 


(3) DEPARTMENTAL DECISION OF AUGUST 26, 1932 

Department of the Interior 

| 

Washington, August 26,1932. 

A. 16849. | 

“K” Las Cruces 040549. Reservation of rrvm L 
erals in offered land approved. Motion denied 
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C. M. Harvey 


MOTION FOR REHEARING 

By decision of March 28, 1932, the Department 
affirmed a decision of the Commissioner of the 
General Land Office dated May 20,1931, dismissing 
the protests of Fayette A. Jones, A. Fleischer, the 
Red Canyon Sheep Company et al. against the ap¬ 
plication of C. M. Harvey under the act of Febru¬ 
ary 7, 1929 (45 Stat. 1154), to exchange land 
within the Lincoln National Forest, New Mexico, 
for public land in the same State. The decision 
was declared final on June 28, 1932. 

By decision of August 17, 1932, on an informal 
appeal by the Secretary of Agriculture, the De¬ 
partment reversed so much of a decision by the 
Commissioner of the General Land Office dated 
July 23,1932, as required Harvey to furnish a deed 
to the United States of all minerals in the offered 
lands. j 

The resident attorney for the protestants above 
referred to has addressed a letter to the Depart¬ 
ment, dated August 20, 1932, in which, after stat¬ 
ing that he notes that the Secretary of Agriculture 
now desires the exchange to be made under the act 
of March 20, 1922 (42 Stat. 465), as amended, he 
enters a protest against the decision of August 17, 
1932, contending that Harvey never had any min¬ 
eral rights to the offered land, and that the reser¬ 
vation of the mineral rights in Harvey’s deed of 
June 20, 1932, is mere surplusage and of no legal 
effect. 

Counsel is in error in his statement that the Sec¬ 
retary of Agriculture now desires the exchange to 
be made under the act of March 20, 1922, supra . 
The amendment of the act of 1922 was referred to 
in the decision of August 17 merely as justification 
for the construction placed on the act of February 
7, 1929, and for accepting the conveyance of the 
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offered lands with a reservation of the minerals. 

Inasmuch as the Secretary of Agriculture is will¬ 
ing to accept the offered lands with a reservation! 
of the minerals, the Government is not concerned 
as to whether the minerals belonged to Harvey orj 
to the State of New Mexico. The Department was 
aware that the State of New Mexico had instituted, 
a suit to compel Harvey to reconvey to the State allj 
minerals in the land, and that Harvey had, on July 
30, 1932, executed such deed. The acceptance by 
the Department of Harvey’s deed with the mineral 
reservation will not affect the State’s rights to thb 
minerals. 

The protest is without merit, and, treated as ai 
motion for rehearing, must be and is hereby denied^ 

(Signed) John H. Edwards, 

Assistant Secretary . 


(4) APPROVED SOLICITOR’S OPINION OF NOVEMBER 30^ 

1932 

i 

| 

United States 

Department of the Interior 
Office of the Solicitor 

i 

j 

Washington, November 30, 1932 . 
A-16849. | 

The honorable 

The Secretary of the Interior. 

My Dear Mr. Secretary: My opinion is re¬ 
quested upon the question whether under the provi¬ 
sions of the act of February 7,1929 (45 Stat. 1154) 
you, as Secretary of the Interior, may exchange 
lands upon the public domain in the State of New 
Mexico of the class and character specified in said 
act for lands privately owned within the present 
boundaries of the Lincoln National Forest, the lat¬ 
ter being burdened with a reservation of all min¬ 
erals to the State, with the right to at all times 
enter such lands, mine and remove the minerals 
without let or hindrance. 


| 
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The question arises in connection with applica¬ 
tion Las Cruces 040549 of one C. M. Harvey, to 
exchange public lands without the forest within 
said State for certain lands in the Lincoln Na¬ 
tional Forest to which he holds title, subject to a 
reservation such as above indicated. 

Letters of the Acting Secretary of Agriculture 
of March 23 and July 30, 1932, advise that such 
reservations w T ill in no wav interfere with the use 
of the land for national forest purposes and that 
the acceptance of title thereto burdened with such 
reservations meets with approval of his depart¬ 
ment, and furthermore express the opinion that the 
provisions of the act of February 28,1925 (43 Stat. 
1090), amending the act of March 20,1922 (42 Stat. 
465), are applicable to an exchange under the act 
of February 7, 1929, supra, and broad enough to 
authorize exchanges other than those to which the 
act of March 20,1922, is limited. 

The part of the act of February 7,1929, of pres¬ 
ent concern reads as follows: 

That whenever the owner or owners of 
any privately owned lands, situated within 
toTtfnships 16 and 17 south, range 13 east, 
New Mexico principal meridian, within the 
county of Otero and State of New Mexico, 
and within the present boundaries of the 
Lincoln National Forest, shall submit to the 
Secretary of Agriculture a proposal for the 
exchange of said lands for lands upon the 
public domain situated elsewhere in the 
State of New Mexico, and such Secretary 
shall be of opinion that the acquirement of 
the same by the United States for national- 
forest purposes would be beneficial thereto, 
he is hereby authorized and empowered to 
transmit to the Secretary of the Interior 
such offer so made to him, together with such 
recommendations as he may see proper to 
make in connection therewith, together with 
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a description of the property included hi 
such offer and an estimate of the commercial 
or other value thereof, intrinsically or other} 
wise; and if he shall recommend the acquire 1 
ment of the same by the United States undeif 
the provisions hereof, then, in such event; 
the Secretary of the Interior shall be, ancl 
hereby is, authorized and empowered, in hi4 
discretion, to enter into and conclude negoj 
tiations with such owner or owners thereof j 
and in exchange for such designated pri¬ 
vately owned lands, and upon conveyance by 
the owner or owners thereof to the United 
States by a good and sufficient deed, to caus^ 
to be patented to such owner or owners suclj 
acreage of nonmineral, nonirrigable grazing 
lands not suitable for agricultural purposes^ 
except for raising grass, situated within the 
said State of New Mexico, of equal value, a^ 
near as he may be able to determine, to th^ 
lands so conveyed to the United States. 

It should be noticed that the act of February 
7,1929, is a local and special act providing for th^ 
exchange of public land without the forest for land£ 
in certain designated townships within it, while th@ 
act above referred to, of 1922, is a general act relatj 
ing to exchanges of lands all within the limits of 
national forests. The act of 1922 was silent as to 
quality of the title and estate in the lands to b0 
exchanged thereunder, but it seems to have beeh 
rightly conceded by the Department of Agricul} 
ture in seeking a change in the law by the amend} 
ment of February 28, 1925, that a fee simple title 
was required under the act of 1922. The amend} 
ment of February 28,1925, broadened the authority 
to make the exchanges by adding an additional sec} 
tion to the act of 1922, which provides that “eithet 
party to an exchange may make reservations of 
timber, minerals, or easements, the values of whicli 
should be considered in determining the values of 
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the exchanged lands’’, and proceeds to prescribe 
certain conditions respecting such reservations. 

The exchange mentioned in the amendment is 
manifestly the exchange authorized by the act 
amended, namely, an exchange of national forest 
lands for privately owned land within the limits of 
the forest. There are no words used indicating an 
intention to broaden the basis of exchange by in¬ 
cluding an exchange of public land without the 
forest for privately owned land within it. The 
additional authority to exchange lands with reser¬ 
vations by either party is plainly limited to ex¬ 
changes of lands within the limits of the forest. 

So far as the amendment of 1925 need be consid¬ 
ered in interpreting the act of 1929, it indicates a 
legislative policy to allow exchanges within forests, 
subject to reservations by either party, but also 
that specific statutory authority is necessary where 
the exchange involves less than an absolute fee 
simple estate. 

Turning now to the above-quoted portions of the 
act in question, it will be observed that it contains 
no specific authority to exchange land incumbered 
by reservations made by either party. In consid¬ 
ering the act of May 29, 1928 (45 Stat. 883, 900), 
containing a provision for the purchase by the Sec¬ 
retary of the Interior of land for the industrial 
assistance of certain Indian tribes under which it 
was proposed to accept deeds containing reserva¬ 
tions of timber and certain mineral interest in the 
land, the Comptroller General in his decision 
(A. 25156) of December 15,1928, said: 

There is nothing in the appropriation 
which would indicate that it is to be used to 
purchase certain rights or interests in land 
or only the surface thereof. The specific 
language used is for the purchase of land 
and the evident intent is that as to land pur¬ 
chased thereunder a clear and unencum¬ 
bered legal title in fee simple and without 
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reservations was to be vested in the United 
States in trust for the Indians. An authoij- 
ity to purchase land can have no other meah- 
ing than to purchase the land absolutely and 
in fee simple, and the purchase of a qualified 
fee or with reservations is not authorized ill 
the absence of specific provision of law! 
Taking into consideration the fact that the 
land in the present matter is to be purchased 
under a specific statutory authority whiclk 
does not provide for the acquisition of land 
subject to reservations, it must be held that 
the authorization was for the purchase oi 
land, the title of which would be vested ifi 
the United States, free of all encumbrancesj 
such being the usual intendment wuth rei 
spect to the acquisition of land in which the 
United States is involved unless otherwise 
specifically provided by law. 

As to the act under consideration, not only is 
there no provision for the taking by either party of 
a qualified fee or one with reservation, but the lan^ 
guage seems to contemplate an absolute estate as 
the subject of exchange. The lands to be patented 
must be “ nonmineral, nonirrigable grazing lands 
not suitable for agricultural purposes except forj 
raising grass * * * of equal value as near as 
may be able to determine, to the land conveyed to 
the United States” which language, under the rulej 
in Burke v. Southern Pacific R . R. Co . (234 U. S. 
671), seems to require a patent of an unqualified 
estate, one under which the United States, if the 
nonmineral character was properly adjudicated,! 
would forever be precluded from claiming any 
rights to minerals if perchance at a later time the j 
lands should be demonstrated to be valuable there¬ 
for. The condition precedent to the issuance of 
such a patent is the conveyance of the designated 
privately owned lands by “a good and sufficient 
deed.” 
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The words, “good and sufficient deed” and words 
of like import as they occur in contracts for the 
sale of land have been the subject of frequent con¬ 
struction by the courts, and have acquired a well 
established meaning. While there are a number 
of earlier decisions that hold that the words “good 
and sufficient deed” in a contract of sale referred 
only to the form of instrument of conveyance, these 
decisions have not met with the approval of the 
courts, as it is not to be supposed that any man in 
his senses would bargain for a shadow when the 
substance was within his reach. Therefore, the es¬ 
tablished doctrine now is that an agreement to con¬ 
vey land by a “good and sufficient deed” is not per¬ 
formed bv a deed sufficient in form, if the title of 
the grantor be open to reasonable doubt, or if there 
be an incumbrance on the property, unless it ap¬ 
pears from the contract itself or from the circum¬ 
stances accompanying it that the parties had in 
view merely such a conveyance that would pass the 
title which the vendor had whether defective or not. 
Maupin on Marketable Title to Real Estate, section 
10 and notes, 27 R. C. L., Vendor and Purchaser, 
sections 202, 203, and cases there cited. 

In Adams v. Henderson (168 U. S. 573), the pur¬ 
chaser was held entitled to rescind the contract of 
sale where it called for a marketable title, and the 
vendor could but tender a deed with a mineral res¬ 
ervation other than coal. The court held that the 
reservation wras an incumbrance on the land and 
while it could not be assumed in the absence of 
proof that the purchaser wras likely to be disturbed 
in the full and complete enjoyment of the land for 
every purpose for wrhich it wras adapted, that on the 
other hand “it can not be affirmed, in view of the 
discovery of valuable mineral in many parts of 
the West that there are no minerals other than coal 
under the land in question” (p. 581). In Nacey et 
al. v. Cheney et cd. (214 Pac. 647), the Supreme 
Court of Montana held that a patent from the 
United States, reserving the right to prospect for, 
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mine and remove, coal under the act of March 3^ 
1909 (35 Stat. 844) was an incumbrance, even if 
it was doubtful whether the defect would ever in4 
commode the grantee. In Block v. Citizens Trust 
and Savings Bank (207 Pac. 510) the words in a 
contract of sale to execute a “good and sufficient 
deed or grant conveving the land” if standing 
alone, were held to require the transfer of a mar} 
ketable title, such as shall be free from all reason r 
able doubt and clear of all incumbrance and reaf 
sonable defect. For other cases to the like effect 
see Vendor and Purchaser (37 Cyc. 1445). 

Words having previously been given a well de¬ 
fined meaning in the courts are presumed to have 
the same meaning in the statute. United States y. 
Meriarn (263 U. S. 179); Haskell v. Aluminum 
Company of America (14 Fed. (2d) 866). Taking 
the language of the statute in question as a whole, it 
is believed that it contemplates an equivalence ip 
quality of the estates and titles transferred, which 
is certainly an element in determining equiva¬ 
lence in value, and that the words “good and suffi¬ 
cient deed” in the statute are intended for the pro¬ 
tection of the interests of the United States, should 
it appear, for example, of record or by matter in 
pais before the exchange was consummated by the 
issuance of a patent that on the one hand the 
United States was about to convey an absolute titlfe 
in fee simple, and would receive one without any 
exclusive right to possession and enjoyment, one 
exposed to intrusion by parties claiming explora¬ 
tory or mining rights under the reservation of min¬ 
erals to the State, and that without provisions fog 
compensation for the damages that might result tb 
the land. 

I have not overlooked, as a matter of con¬ 
temporaneous construction of similar acts, a de¬ 
cision of the Commissioner of the General Land 
Office of January 31,1929, Cheyenne 042817, which 
approved the acceptance of a deed of certain tracts 
in the Medicine Bow National Forest with mineral 
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reservation tendered by the Leo Sheep Company in 
exchange for certain lands in Carbon County, 
Wyoming, under an application made pursuant to 
the act of April 13, 1926 (44 Stat. 248). It should, 
however, be observed that by section 2 of said act 
it was required that a reservation of minerals be 
inserted in the patent issued by the United States. 

The natural import of the language of the act of 
February 7, 1929, is repugnant to the amendment 
of February 28, 1925, and to approve the exchange 
proposed the latter must be held to govern as con¬ 
trolling. Ignoring the fact previously adverted to, 
that the two acts do not deal with precisely the 
same character of exchanges, to so hold would be 
to depart from a well established canon of statu¬ 
tory construction, that in case of inconsistency or 
repugnancy between a general and special act, the 
latter will prevail, and this is true, a fortioril, when 
the special act is later in time. Statutes, section 
623, 59 C. J. 1057. 

For the reasons stated, I am constrained to an¬ 
swer the question propounded in the negative, and 
am of the opinion that further legislation from 
Congress is necessary to authorize the proposed 
exchange. 

Very truly yours, 

(Sgd.) E. C. Finney, 

Solicitor. 


Approved: Nov. 30, 1932. 

(Sgd.) John H. Edwards, 

Assistant Secretary. 


(5) DEPARTMENTAL DECISION OF MARCH 17, 1936 

Department of the Interior 

Washington, March 17,1936. 

A. 16849. 

“K” Las Cruces 040549. Protests considered 




C. M. Harvey 


SUBMITTED BY THE GENERAL LAND OFFICE 

There has been submitted by the Commissioned 
of the General Land Office, with the record, certain 
protests pending against the application, Las 
Cruces 040549, filed August 15, 1929, by C. Mi 
Harvey under the act of February 7,1929 (45 Statl 
1154), to exchange certain lands within the Lin¬ 
coln National Forest in the State of New Mexicq 
for specified tracts of public land within the same 
State. 

In the consideration of these protests, mention 
only will be made of certain matters of record 
which are regarded as controlling in the disposir 
tion thereof. 

The question was presented whether under the 
act of February 7, 1929, supra, lands of the publife 
domain could be exchanged for lands owned by 
Harvey, burdened with mineral reservation in be¬ 
half of the State. The Solicitor of the Department 
rendered an opinion approved November 30, 1932, 
holding that the act above mentioned contemplated 
an exchange of absolute estates in lands; that the 
act of February 28, 1925 (43 Stat. 1090), amend¬ 
ing the act of March 20, 1922 (42 Stat. 465), pro¬ 
viding for exchanges with mineral reservation by 
either party, was not applicable, and that further 
legislation was necessary to effect the exchanges 
proposed. On December 8, 1932, the Department 
granted the request of the Secretary of Agricul¬ 
ture to suspend further action on the application 
to await further legislation. On September 22, 
1933, the Department further declared that: 

No further action will be taken at this time 
by the Department looking to the rejection 
of the proposed exchange in order that the 
Department of Agriculture may recommend 
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the enactment of legislation to consummate 
the exchange. 

On June 25, 1935, act of Congress (Public, No. 
164, 74th Congress) was approved, reading as 
follows: 

That the provisions of section 2 of the Act 
of Congress approved February 28, 1925 
(43 Stat. 1090; U. S. C., title 16, sec. 486), 
authorizing reservations by either party to 
an exchange under the Act of Congress ap¬ 
proved March 20, 1922 (42 Stat. 465; TJ. S. 
C., title 16, sec. 485), are hereby extended 
and made applicable to exchanges of lands 
under the Acts of Congress approved Feb¬ 
ruary 14,1923 (42 Stat. 1245), and February 
7, 1929 (45 Stat. 1154), which authorize the 
United States to acquire privately owned 
lands situated within certain townships in 
the Lincoln National Forest in the State of 
New* Mexico, by exchanging therefor an 
equal value of unreserved and unappropri¬ 
ated public lands within said State. 

In its instruction of September 11, 1935, to the 
Commissioner, the Department said: 

The object of this act is obviously to remove 
the legal impediment to the consummation 
of the exchange stated in the opinion of the 
Solicitor of the Department approved 
November 30,1932. * * * It is believed 
that the said act above quoted (the act of 
June 25, 1935) removes any obstacle to 
favorable consideration of the exchange be¬ 
cause of lack of authority. 

Further instructions w’ere given to permit F. A. 
Jones et al., mineral protestants to cure defects in 
their protests, and if cured the right to be heard. 

Pursuant to these instructions, the Commis¬ 
sioner, by letter of October 16,1935, allowed appli¬ 
cant to amend his application to one under the act 
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of February 28, 1925, supra , it being stated that 
upon consent to such amendment mineral rights 
would be reserved in both the offered and selected 
lands, and the application considered as protected 
by the excepting clause of the Executive order df 
November 26, 1934, which saves “valid existing 
rights” from the general withdrawal there made 
of public lands, and the mineral claimants were 
notified of their right to make further showings. 
Applicant has consented to the amendment and it 
appears has complied with other requirements laid. 
Further action, therefore, is awaiting disposition 
of the protests against the application. 

One of the protests pending was filed by the Red 
Canyon Sheep Company, W. R. Lovelace, F. Max¬ 
well, and others who are engaged in the raising df 
livestock, and who have been running their live¬ 
stock over lands embraced in the application for 
many years, and have at considerable expense sunjs: 
wells for the watering of the same on certain df 
privately owned tracts within the exterior bound¬ 
aries of the application which have been main¬ 
tained for many years. It cannot be successfully 
contended, and is not contended, that these prot- 
estants have any rights under the public land la^s 
by reason of their unauthorized use and appro¬ 
priation of the public domain applied for by Har¬ 
vey. They, however, assert that the allowance df 
the application will result in the loss or curtail¬ 
ment of their livestock range, destroy the grazing 
value of their wells, and that it will prevent thein 
from obtaining grazing leases on the land involved 
under the administration of the Taylor Grazing 
Act of June 28,1934. 

Their principal contention is that the opinion 
of the Solicitor of November 30, 1932, closed and 
disposed of the application, and in view of the sub¬ 
sequent withdrawal of November 26, 1934, of all 
public lands from settlement, location, sale or 
entry, and the action on April 8, 1935, of the Sec¬ 
retary, pursuant to and under the provision of the 
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Taylor Grazing Act establishing Grazing District 
No. 4 covering the land embraced in the applica¬ 
tion, the lands applied for are not subject to ex¬ 
change under the act of June 25, 1935. 

While the opinion of the Solicitor approved by 
the Department may be regarded as an authorita¬ 
tive declaration that the application in its then 
form was unauthorized by the act under which it 
was made, it did not purport to be, and did not 
operate as, a rejection of the selection. Pursuant 
to that opinion, the application was merely sus¬ 
pended to await further legislation validating the 
selection. Congress must be presumed to have 
acted with knowledge of the general withdrawal of 
all public lands on November 26, 1934. The act 
was obviously passed as revealed by its history, to 
validate in furtherance of a public policy relating 
to National Forests, this and other like selections 
of Harvey. It cannot be presumed that vain thing 
was intended, namely, to grant rights with no sub¬ 
ject matter upon which they could operate. To 
deny the application would seem to be an attempt 
to frustrate the plain will of Congress. 

In view of the act of June 25, 1935, permitting 
the Government to reserve the minerals, the De¬ 
partment is not concerned from the standpoint of 
public interest, whether the lands are mineral or 
nonmineral. It is incumbent, therefore, that 
claimants of the land under valid and subsisting 
mining locations to properly and sufficiently allege 
facts showing that they have such locations ini¬ 
tiated prior to the application for exchange. 

Protestants, Jones and Fleisher, alleged mining 
locations made in 1902 upon large and valuable iron 
deposits containing hundreds of thousands of tons 
of high grade ore, averaging 60 percent solid iron 
exposed in bold outcrops standing high above the 
surface and lying along a monzonite dyke. A map 
was filed depicting the location of some 55 claims 
along the dyke, and showing their relation to the 
public land surveys and with the tracts applied for 
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by Harvey. A tie of the group to a public lapd 
corner is expressed, the course of the side lines aPd 
parallel end lines are shown and dimensions of the 
claim given. There should therefore be no diffi¬ 
culty in locating the claims on the ground. The 
iron deposit is alleged to be continuous and per¬ 
sistent along the dyke. The deposit is also allegbd 
to contain copper, silver, fluorspar, gypsum and 
valuable limestone. Of the 55 claims delineated 
on protestant’s map, in his supplemental showing, 
protestant claims possession and title only to the 
“Vulcan Group of 26 claims, that was originally 
known as the Jones Group of 24 claims and the 
Vulcan and Hercules claims relocated on July 1, 
1928.” Copies of recorded amended notices of 
location have been filed for all these claims. Of the 
said Vulcan Group, however, conflict with the ap¬ 
plication of Harvey appears only as to the follow¬ 
ing claims, namely, Vulcan, Nos. 7, 9, 10, 11, 14,17, 
18, 19, 20, 21, 22, 23, 24, Vulcan and Hercules. 
Notice will be also taken of the fact that the in¬ 
vestigation of the mineral character of the land by 
a mineral inspector of the General Land Office apd 
his report recommending favorable report on the 
selection did not relate to or embrace many of the 
tracts upon which conflict appears, and that his 
conclusions were influenced by the assumption that 
the mineralized dyke that he found did not conflict 
with the application. 

In Yard et al. v. Cook (37 L. D. 401) the Depart¬ 
ment announced the rule that a protest should set 
forth all material and issuable facts with sufficiept 
particularity to apprise the challenged party of the 
definite nature of the case and enable him to defepd 
without danger of surprise by any fundamental 
question and that a protest by a mineral claimant 
based upon alleged mineral character of the land, 
should set forth the kind of mineral and the char¬ 
acter and general situation of the formation 
claimed by protestants, as well as any material 
matter upon which the rights of the parties may be 
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determined. It is believed the protest of Jones as 
supplemented, satisfies this rule and the require¬ 
ments laid upon him, as to the claims last above 
named. 

The protest of Jones et al. based upon the alleged 
validity of the Vulcan Nos. 7, 9,10,11,14,17,18,19, 
20, 21, 22, 23, 24, Vulcan and Hercules, should 
therefore be allowed. The Forest Service, if it so 
desires, will be permitted to intervene in the pro¬ 
ceedings. The protest of Red Canyon Sheep Com¬ 
pany and other livestock raisers above mentioned, 
for the reasons above stated, should be dismissed, 
and the case is remanded for appropriate action in 
accordance with these views. 

(Sgd) T. A. Walters, 

First Assistant Secretary . 
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APPENDIX B | 

Calendar No. 646 


74th Congress! 

SENATE 

j Report 

1st Session J 


1 No. 617 


TO EXTEND THE PROVISIONS OF SECTION 2 OF THE ACT OF 
FEBRUARY 2S, 1925, AUTHORIZING RESERVATIONS OF TIM¬ 
BER, MINERALS, OR EASEMENTS TO EXCHANGES OF LANDS : 
IN THE STATE OF NEW MEXICO, UNDER THE ACT OF FEB¬ 
RUARY 14, 1923, AND THE ACT OF FEBRUARY 7, 1929 


May 13, 1935.—Ordered to be printed 


Mr. Hatch, from the Committee on Public Lands and 
Surveys, submitted the following 

REPORT | 

i 

[To accompany S. 1066] 

I 

The Committee on Public Lands and Surveys, to whoih 
was referred the bill (S. 1066) to extend the provisions of 
section 2 of the act of February 28, 1925, authorizing reser¬ 
vations of timber, minerals, or easements to exchanges df 
lands in the State of New Mexico, under the act of February 
14, 1923, and the act of February 7, 1929, having considered 
the same, report favorably thereon with the recommenda¬ 
tion that the bill do pass without amendment. 

The facts concerning the proposed legislation are set forth 
in the favorable letters of the Acting Secretary of the In¬ 
terior and the Secretary of Agriculture under dates of March 
23, 1935, and February 2, 1935, respectively, which are here¬ 
inafter made a part of this report. 
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Hon. Robert F. Wagner, 

Chairman Committee on 


Department of the Interior. 

Washington, March 23, 1935. 

Public Lands and Surveys. 

United States Senate. 


My Dear Senator Wagner: I have received your letter of January 
IS, requesting an opinion on the merits of S. 1066, Seventy-fourth 
Congress. first session, entitled: “A bill to extend the provisions of 
section 2 of the act of February 2S. 1925, authorizing reservations of 
timber, minerals* or easements to exchanges of lands in the State 
of New Mexico, under the act of February 14, 1923, and the act of 
February 7, 1929, 

Under the proposed bill either party to an exchange under the afore¬ 
mentioned acts of 1923 and 1929 would be permitted to make reserva¬ 
tions of timber, minerals or easements, the values of which shall be 
duly considered in determining the values of the exchanged lands. 

The act of February 14, 1923 ( 42 Stat. 1245), and the act of Feb¬ 
ruary 7, 1929 (45 Stat. 1154), provide for exchanges of privately 
owned lands within the Lincoln National Forest in the State of New 
Mexico for an equal value of lands of the public domain in the same 
State. 

Shortly after the enactment of the aforesaid act of 1929, an applica¬ 
tion under that act was filed in this Department by one C. M. Harvey, 
but it was revealed that all minerals in the lands offered the United 
States in the proposed exchange were reserved to the State of New 
Mexico, and as the 1929 act made no provision for reservations of any 
nature, the exchange could not be allowed. Thereafter the Depart¬ 
ment of Agriculture requested of this Department that further action 
on the Harvey application be suspended to await further legislation, 
which request was granted, and the proposed bill is evidently intended 
to effectuate the removal of the existing bar to the consummation of 
the Harvey exchange. 

The Department is informed that there is local opposition to the 
Harvey exchange, founded on the premise that the public lands in¬ 
volved should be administered under the provisions of the Taylor 
Grazing Act of June 2S, 1934 (4S Stat. 1269). the objectives of which, 
as set forth in the caption of the bill, are: 

“To stop injury to the public grazing lands by preventing over- 
grazing and soil deterioration, to provide for their orderly use, im¬ 
provement, and development, to stabilize the livestock industry de¬ 
pendent upon the public range, and for other purposes.” 

However, if it is the judgment of the Congress that this legislation 
should be enacted, I shall interpose no objection to its passage. 

Sincerely yours, 


T. A. Walters Acting Secretary. 


February 2, 1935. 

Hon. Robert F. Wagner, 

Chairman Committee on Public Lands and Surveys, 

United States Senate. 

Dear Senator Wagner: Reference is made to your letter of Janu¬ 
ary IS enclosing copy of Senate 1066, a bill, “To extend the provisions 
of section 2 of the act of February 2S, 1925, authorizing reservations of 
timber, minerals, or easements to exchanges of lands in the State of 
New Mexico, under the act of February 14, 1923, and the act of Feb¬ 
ruary 7, 1929”, and asking for a report thereon. 

Acts passed on February 14, 1923 ( 42 Stat. 1245), and February 7, 
1929 (45 Stat 1154), authorized the exchange, on the basis of equal 
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value, of certain privately owned lands within the boundaries of thte 
Lincoln National Forest in New Mexico for public lands within the 
same State. There was no provision in the laws for the reservation cff 
mineral rights, either by the United States or the parties who would 
convey to the Government, as is found under the Forest Exchange Act 
of March 20, 1922 ( 42 Stat. 465). The authority for the reservation 
of mineral rights by either party to the exchange under the General 
Forest Exchange Act is found in the act of February 2S, 1925 (43 
Shit. 1090). 

There are now pending applications for exchange under the abovri- 
mentioned acts of February 14, 1923, and February 7, 1929, whereby 
the Government would acquire, if the exchanges should be approved, 
very desirable forest-producing lands lying within the boundaries of 
the Lincoln National Forest. Some of these lands while now in pri¬ 
vate ownership were formerly owned by the State of New Mexico arid 
as to these the State, under its general policy in disposing of the 
lands, reserved the minerals in them. Insofar as known, there are bo 
mineral values. In any event it would not be objectionable, as this 
Department sees it, to acquiring the lands with the mineral rights 
outstanding in the State since, insofar as the Federal Government is 
concerned, the lands are desired for forestry purposes and to roupd 
out the Government’s holdings within the Lincoln National Forest. 

In the judgment of this Department the enactment of the proposed 
legislation would be very much in the public interest and, therefore, it 
recommends favorable action by your committee on Senate bill 1066. 

Sincerely yours, 

H. A. Wallace, Secretary. 


APPENDIX C ' 

The Taylor Grazing Act, as amended 


AN ACT 

To stop injury to the public grazing lands by preventing overgrazing 
and soil deteriorization, to provide for their orderly use, improve¬ 
ment, and development, to stabilize the livestock industry depend¬ 
ent upon the public range, and for other purposes. Approved 
June 28, 1934 (48 Stat. 1269), and amended June 26, 1936 (49 Stat. 
1976). 

Be it enacted by the Senate and House of Representatives 
of the United States of America in Congress assembled, 
That in order to promote the highest use of the public lands 
pending its final disposal, the Secretary of the Interior is 
authorized, in his discretion, by order to establish grazing 
districts or additions thereto and/or to modify the bounda¬ 
ries thereof, hot exceeding in the aggregate an area of one 
hundred arid forty-two million * acres of vacant, unappro¬ 
priated, and unreserved lands from any part of the public 
domain of the United States (exclusive of Alaska), which 
are not in national forests, national parks and monuments, 
Indian reservations, revested Oregon and California Rail¬ 
road grant lands, or revested Coos Bay Wagon Road grant 
lands, and which in his opinion are chiefly valuable for 
grazing and raising forage crops: Provided , That no lands 
withdrawn or reserved for any other purpose shall be in¬ 
cluded in any such district except with the approval of the 
head of the department having jurisdiction thereof. Noth¬ 
ing in this Act shall be construed in any way to diminish, 
restrict, or impair any right which has been heretofore or 
may be hereafter initiated under existing law validly affect¬ 
ing the public lands, and which is maintained pursuant to 
such law except as otherwise expressly provided in this Act, 
nor to affect any land heretofore or hereafter surveyed 
which, except for the provisions of this Act would be 
a part of any grant to any State, nor as limiting or 
restricting the power or authority of any State as to matters 
within its jurisdiction. Whenever any grazing district is 

*As amended by Sec. 1 of the Act of June 26, 1936. In the origi¬ 
nal Act the figure was “eighty million.” 
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established pursuant to this Act, the Secretary shall grafit 
to owners of land adjacent to such district, upon application 
of any such owner, such rights-of-way over the lands in¬ 
cluded in such district for stock-driving purposes as may tye 
necessary for the convenient access by any such owner to 
marketing facilities or to lands not within such district 
owned by such person or upon which such person has stock¬ 
grazing rights. Neither this Act nor the Act of December 
29,1916 (39 Stat. 862; U. S. C., title 43, secs. 291 and follow¬ 
ing), commonly known as the “Stock Raising Homestead 
Act”, shall be construed as limiting the authority or policy 
of Congress or the President to include in national forests 
public lands of the character described in section 24 of the 
Act of March 3, 1891 (26 Stat. 1103; U. S. C., title 16, sec. 
471), as amended, for the purposes set forth in the Act 6f 
June 4,1897 (30 Stat, 35; U. S. C., title 16, sec. 475), or such 
other purposes as Congress may specify. Before grazing 
districts are created in any State as herein provided, a heat¬ 
ing shall be held in the State, after public notice thereof 
shall have been given, at such location convenient for the 
attendance of State officials, and the settlers, residents, arid 
livestock owners of the vicinity, as may be determined hy 
the Secretary of the Interior. No such district shall be 
established until the expiration of ninety days after such 
notice shall have been given, nor until twenty days aftfer 
such hearing shall be held: Provided , however , That the 
publication of such notice shall have the effect of withdraw¬ 
ing all public lands within the exterior boundary of su<Ji 
proposed grazing districts from all forms of entry of set¬ 
tlement. Nothing in this Act shall be construed as in any 
way altering or restricting the right to hunt or fish within 
a grazing district in accordance with the laws of the United 
States or of any State, or as vesting in any permittee any 
right whatsoever to interfere with hunting or fishing within 
a grazing district. 

Sec. 2. The Secretary of the Interior shall make provision 
for the protection, administration, regulation, and improve¬ 
ment of such grazing districts as may be created under tjie 
authority of the foregoing section, and he shall make such 
rules and regulations and establish such service, enter into 
such cooperative agreements, and do any and all things 
necessary to accomplish the purposes of this Act and to in¬ 
sure the objects of such grazing districts, namely, to regju- 
late their occupancy and use, to preserve the land and its 
resources from destruction or unnecessary injury, to pro¬ 
vide for the orderly use, improvement, and development of 
the range; and the Secretary of the Interior is authorized! 
to continue the study of erosion and flood control and to 
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perform such work as may be necessary amply to protect 
and rehabilitate the areas subject to the provisions of this 
Act. through such funds as may be made available for that 
purpose, and any willful \iolation of the provisions of this 
Act or of such rules and regulations thereunder after actual 
notice thereof shall be punishable by a fine of not more 
than $500. 

Sec. 3. That the Secretary of the Interior is hereby au¬ 
thorized to issue or cause to be issued permits to graze live¬ 
stock on such grazing districts to such bona fide settlers, 
resklents, and other stock owners as under his rules and 
regulations are entitled to participate in the use of the 
range, upon the payment annually of reasonable fees in 
each case to be fixed or determined from time to time: Pro¬ 
vided . That grazing permits shall be issued only to citizens 
of the United States or to those who have filed the neces¬ 


sary declarations of intention to become such, as required 
by the naturalization laws and to groups, associations, or 
corporations authorized to conduct business under the laws 
of the State in which the grazing district is located. Pref¬ 
erence shall be given in the issuance of grazing permits to 
those within or near a district who are landowners engaged 
in the livestock business, bona fide occupants or settlers, or 
owners of water or water rights, as may be necessary to per¬ 
mit the proper use of lands, water, or water rights owned, 
occupied, or leased by them, except that until July 1, 1935, 
no preference shall be given in the issuance of such permits 
to anv such owner, occupant, or settler, whose rights 

%r 4 » ' • - 

were acquired between January 1, 1934, and December 31, 
1934. both dates inclusive, except that no permittee comply¬ 
ing with the rules and regulations laid down by the Secre- 
tarv of the Interior shall be denied the renewal of such 


permit, if such denial will impair the value of the grazing 
unit of the permittee, when such unit is pledged as security 
for any bona fide loan. Such permits shall be for a period 
of not more than ten years, subject to the preference right 
of the permittees to renewal in the discretion of the Secre¬ 


tary of the Interior, who shall specify from time to time 
numbers of stock and seasons of use. During periods of 
range depletion due to severe drought or other natural causes, 
or in case of a general epidemic of disease, during the life 
of the permit, the Secretary of the Interior is hereby author¬ 
ized, in his discretion to remit, reduce, refund in whole or 
in part, or authorize postponement of payment of grazing 
fees for such depletion period so long as the emergency ex¬ 
ists: Provided further . That nothing in this Act shall be 
construed or administered in any way to diminish or impair 
any right to the possession and use of water for mining. 




79 


i 
l 

! 

agriculture, manufacturing, or other purposes which lias 
heretofore vested or accrued under existing law validly af¬ 
fecting the public lands or which may be hereafter initiated 
or acquired and maintained in accordance with such law. 
So far as consistent with the purposes and provisions of this 
Act, grazing privileges recognized and acknowledged shall 
be adequately safeguarded, but the creation of a grazing dis¬ 
trict or the issuance of a permit pursuant to the provisions 
of this Act shall not create any right, title, interest, or estate 
in or to the lands. 

Sec. 4. Fences, wells, reservoirs, and other improvements 
necessary to the care and management of the permitted live¬ 
stock may be constructed on the public lands within sucji 
grazing districts under permit issued by the authority of th|e 
Secretary, or under such cooperative arrangement as tl^e 
Secretary may approve. Permittees shall be required by the 
Secretary of the Interior to comply with the provisions pf 
law of the State within which the grazing district is located 
with respect to the cost and maintenance of partition fenced 
No permit shall be issued which shall entitle the permittee 
to the use of such improvements constructed and owned bk T 
a prior occupant until the applicant has paid to such pripr 
occupant the reasonable value of such improvements to t}e 
determined under rules and regulations of the Secretary bf 
the Interior. The decision of the Secretary in such cases is 
to be final and conclusive. 

Sec. 5. That the Secretary of the Interior shall permip, 
under regulations to be prescribed by him, the free grazing 
within such districts of livestock kept for domestic purpose^; 
and provided that so far as authorized by existing law qr 
laws hereinafter enacted, nothing herein contained small pre¬ 
vent the use of timber, stone, gravel, clay, coal, and oth^r 
deposits by miners, prospectors for mineral, bona fide settlers 
and residents, for firewood, fencing, buildings, mining, pros¬ 
pecting, and domestic purposes within areas subject to tl^e 
provisions of this Act. 

Sec. 6 . Nothing herein contained shall restrict the acqui¬ 
sition, granting, or use of permits or rights-of-way withiji 
grazing districts under existing law; or ingress or egress 
over the public lands in such districts for all proper ana 
lawful purposes; and nothing herein contained shall restrict 
prospecting, locating, developing, mining, entering, leasing, 
or patenting the mineral resources of such districts undbr 
law applicable thereto. 

Sec. 7. That the Secretary of the Interior is hereby au¬ 
thorized, in his discretion, to examine and classify any lances 
withdrawn or reserved by Executive order of November 26 , 
1934 (numbered 6910), and amendments thereto, and Execu- 
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tire order of February 5, 1935 (numbered 6964), or within 
a grazing district, which are more valuable or suitable for 
the production of agricultural crops than for the produc¬ 
tion of native grasses and forage plants, or more valuable 
or suitable for any other use than for the use provided for 
under this Act, or proper for acquisition in satisfaction of 
any outstanding lien, exchange or script rights or land grant, 
and to open such lands to entry, selection, or location for dis¬ 
posal in accordance with such classification under applicable 
public-land laws, except that homestead entries shall not be 
allowed for tracts exceeding three hundred and twenty acres 
in area. Such lands shall not be subject to disposition, 
settlement, or occupation until after the same have been 
classified and opened to entry: Provided , That locations and 
entries under the mining laws, including the Act of Feb¬ 
ruary 25, 1920, as amended, may be made upon such with¬ 
drawn and reserved areas without regard to classification 
and without restrictions or limitation by any provision of 
this Act. Where such lands are located within grazing dis¬ 
tricts reasonable notice shall be given by the Secretary of 
the Interior to any grazing permittee of such lands. The 
applicant, after his entry, selection, or location is allowed, 
shall be entitled to the possession and use of such lands: 
Provided , That upon the application of any applicant quali¬ 
fied to make entry, selection, or location, under the public- 
land laws, filed in the land office of the proper district, the 
Secretary of the Interior shall cause any tract to be classi¬ 
fied, and such application, if allowed by the Secretary of the 
Interior, shall entitle the applicant to a preference right 
to enter, select, or locate such lands if opened to entry as 
herein provided. (As amended by sec. 2 of the Act of June 
26, 1936.) 

Sec. 8. (a) That where such action will promote the pur¬ 
poses of the district or facilitate its administration, the Sec¬ 
retary is authorized, for the purposes of this Act only, to 
accept on behalf of the United States any lands within the 
exterior boundaries of a grazing district as a gift 

(b) When public interests will be benefited thereby the 
Secretary is authorized to accept on behalf of the United 
States title to any privately owned lands within or without 
the boundaries of a grazing district, and in exchange there¬ 
for to issue a patent for not to exceed an equal value of 
surveyed grazing district land or of unreserved surveyed 
public land in the same State or within a distance of not 
more than fifty miles within the adjoining State nearest the 
base lands. 

(c) Upon application of any State to exchange lands 
within or without the boundaries of a grazing district the 
Secretary of the Interior shall, and is hereby, directed to 





proceed with such exchange at the earliest practicably 
date and to cooperate fully with the State to that end, but nq 
State shall be permitted to select lieu lands in another State.] 
The Secretary of the Interior shall accept on behalf of thq 
United States title to any State-owned lands within or with-j 
out the boundaries of a grazing district, and in exchange 
therefor issue patent to survey grazing district land not] 
otherwise reserved or appropriated or unappropriated and| 
unreserved surveyed public land; and in making such ex^ 
change the Secretary is authorized to patent to such State] 
land either of equal value or of equal acreage: Provided\ 
That no State shall select public lands in a grazing district] 
in furtherance of any exchange unless the lands offered by 
the State in such exchange lie within such grazing district] 
and the selected lands lie in a reasonably compact body] 
which is so located as not to interfere with the administra¬ 
tion or value of the remaining land in such district for graz^ 
in<r purposes as set forth in this Act. 

^hen an exchange is based on lands of equal acreage and] 
the selected lands are mineral in character, the patent] 
thereto shall contain a reservation of all minerals to thej 
United States; and in making exchanges of equal acreagq 
the Secretary of the Interior is authorized to accept title tq 
offered lands which are mineral in character, with a mineral] 
reservation to the State. 

For the purpose of effecting exchanges based on lands of 
equal acreage the identification and area of unsurveyecl 
school sections may be determined by protraction or other¬ 
wise. The selection by the State of lands in lieu of any such 
protracted school sections shall be a waiver of all of its 
ri<rht to such sections. 

(d) Before any such exchange under this section shall be 
effected, notice of the contemplated exchange, describing 
the lands involved, shall be published by the Secretary of 
the Interior once each week for four successive weeks iii 
some newspaper of general circulation in the county oif 
counties in which may be situated the lands to be accepted] 
and in the same manner in some like newspaper publishecj. 
in any county in which may be situated any lands to be 
given in such exchange; lands conveyed to the United States 
under this Act shall, upon acceptance of title, become pub^ 
lie lands, and if located within the exterior boundaries of a 
grazing district they shall become a part of the district 
within the boundaries of which they are located: Provided i 
That either party to an exchange based upon equal valu^ 
under this section may make reservations of minerals, ease¬ 
ments, or rights of use. Where reservations are made in 
lands conveyed either to or by the United States the right 
to enjoy them shall be subject to such reasonable condition^ 
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respecting ingress and egress and the use of the surface 
of the land as may be deemed necessary. Where mineral 
reservations are made by the grantor in lands conveyed by 
the United States, it shall be so stipulated in the patent, 
and any person who prospects for or acquires the right to 
mine and remove the reserved mineral deposits may enter 
and occupy so much of the surface as may be required for 
all purposes incident to the prospecting for, mining and 
removal of the minerals therefrom, and may mine and re¬ 
move such minerals, upon payment to the owner of the 
surface for damages caused to the land and improvements 
thereon. Uso fee shall be charged for any exchange of land 
made under this Act except one-half of the cost of publish¬ 
ing notice of a proposed exchange as herein provided. (As 
amended by Sec. 3 of the Act of June 26, 1936.) 

Sec. 9. The Secretary of the Interior shall provide, by 
suitable rules and regulations, for cooperation with local 
associations of stockmen, State land officials, and official 
State agencies engaged in conservation or propagation of 
wild life interested in the use of the grazing districts. The 
Secretary of the Interior shall provide by appropriate rules 
and regulations for local hearings on appeals from the de¬ 
cisions of the administrative officer in charge in a manner 
similar to the procedure in the land department. The Secre¬ 
tary of the Interior shall also be empowered to accept con¬ 
tributions toward the administration, protection, and im¬ 
provement of the district, moneys so received to be covered 
into the Treasury as a special fund, which is hereby appro¬ 
priated and made available until expended, as the Secretary 
of the Interior may direct, for payment of expenses incident 
to said administration, protection, and improvement, and 
for refunds to depositors of amounts contributed by them 
in excess of their share of the cost. 

Sec. 10. That, except as provided in sections 9 and 11 
hereof, all monevs received under the authoritv of this Act 
shall be deposited in the Treasury of the United States as 
miscellaneous receipts, but 25 per centum of all moneys 
received under this Act during any fiscal year is hereby 
made available when appropriated by the Congress, for ex¬ 
penditure by the Secretary of the Interior for the construc¬ 
tion, purchase, or maintenance of range improvements, and 
50 per centum of the money received under this Act during 
any fiscal vear shall be paid at the end thereof by the Sec¬ 
retary of the Treasury to the State in which the grazing 
districts or the lands producing such moneys are situated, 
to be expended as the State Legislature of such State may 
prescribe for the benefit of the county or counties in which 
the grazing districts or the lands producing such moneys 
are situated: Provided , That if any grazing district or any 
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leased tract is in more than one State or county, the dis¬ 
tributive share to each from the proceeds of said district ot 
leased tract shall be proportional to its area in said district 
or leased tract. (As amended by Sec. 4 of the Act of June- 
26, 1936.) 

Sec. 11. That when appropriated by Congress, 25 pep 
centum of all moneys received from each grazing district oiji 
Indian lands ceded to the United States for disposition 
under the public-land laws during any fiscal year is hereby 
made available for expenditure by the Secretary of the In¬ 
terior for the construction, purchase, or maintenance o£ 
range improvements; and an additional 25 per centum or 
the money received from grazing during each fiscal yeap 
shall be paid at the end thereof by the Secretary of thp 
Treasury to the State in which said lands are situated, to bp 
expended as the State legislature may prescribe for the 
benefit of public schools and public roads of the county op 
counties in which such grazing lands are situated. And thp 
remaining 50 per centum of all money received from such 
grazing lands shall be deposited to the credit of the Indians 
pending final disposition under applicable laws, treaties, op 
agreements. The applicable public land laws as to said In^ 
dian ceded lands within a district created under this Acp 
shall continue in operation, except that each and every ap} 
plication for nonmineral title to said lands in a districp 
created under this Act shall be allowed only if in thp 
opinion of the Secretary of the Interior the land is of the 
character suited to disposal through the Act under whiclf 
application is made and such entry and disposal will nop 
affect adversely the best public interest, but no settlement op 
occupation of such lands shall be permitted until ninety 
days after allowance of an application. 

Sec. 12. That the Secretary of the Interior is hereby au¬ 
thorized to cooperate with any department of the Govern} 
ment in carrying out the purposes of this Act, and in the 
coordination of range administration, particularly where 
the same stock grazes part time in a grazing district ancj. 
part time in a national forest or other reservation. 

Sec. l£. That the President of the United States is auf 
thorized to reserve by proclamation and place under na} 
tional-forest administration in any State where national for} 
ests may be created or enlarged by Executive order any un} 
appropriated public lands lying within watersheds forming 
a part of the national forests which, in his opinion, can best 
be administered in connection with existing national-forest 
administration units, and to place under the Interior Dej 
partment administration any lands within national forests^ 
principally valuable for grazing, which, in his opinion, cart 
best be administered under the provisions of this Act: Pro\ 


\ 


i 



84 


vided , That such reservations or transfers shall not interfere 
with legal rights acquired under any public-land laws so 
long as such rights are legally maintained. Lands placed 
under the national-forest administration under the author¬ 
ity of this Act shall be subject to all the laws and regula¬ 
tions relating to national forests, and lands placed under the 
Interior Department administration shall be subject to all 
public-land laws and regulations applicable to grazing dis¬ 
tricts created under authority of this Act. Nothing in this 
section shall be construed so as to limit the powers of the 
President (relating to reorganizations in the executive de¬ 
partments) granted by title 4 of the Act entitled “An Act 
making appropriations for the Treasury and Post Office 
Departments for the fiscal year ending June 30, 1934, and 
for other purposes”, approved March 3, 1933. 

Sec. 14. That section 2455 of the Revised Statutes, as 
amended, is amended to read as follows: 


“Sec. 2455. Notwithstanding the provisions of section 
2357 of the Revised Statutes (U. S. C., title 43, sec. 678) and 
of the Act of August 30, 1890 (26 Stat. 391), it shall be law¬ 
ful for tiie Secretary of the Interior to order into market 
and sell at public auction, at the land office of the district in 
which the land is situated, for not less than the appraised 


value, any isolated or disconnected tract or parcel of the 
public domain not exceeding seven hundred and sixty acres 
which, in his judgment, it would be proper to expose for 
sale after at least thirty days’ notice by the land office of the 
district in which such land mav be situated : Provided . That 


for a period of not less than thirty days after the highest 
bid has been received, any owner or owners of contiguous 


land shall have a preference right to buy the offered lands 
at such highest bid price, and where two or more persons 
apply to exercise such preference right the Secretary of the 
Interior is authorized to make an equitable division of the 


land among such applicants, but in no case shall the adja¬ 


cent land owner or owners be required to pay more than 
three times the appraised price: Provided further , That any 
legal subdivisions of the public land, not exceeding^pne hun¬ 
dred and sixty acres, the greater part of which is moun¬ 
tainous or too rough for cultivation, may, in the discretion 
of the said Secretary, be ordered into the market and sold 


pursuant to this section upon the application of any person 
who owns land or holds a valid entry of lands adjoining 
such tract, regardless of the fact that such tract may not be 
isolated or disconnected within the meaning of this section: 
Provided further , That this section shall not defeat any 
valid right which has alreadv attached under any pending 
entry or location. The word ‘person’ in this section shall 


be deemed to include corporations, partnerships, and assoj- 
ciations.” 

Sec. 15. The Secretary of the Interior is further author¬ 
ized, in his discretion, where vacant, unappropriated, and 
unreserved lands of the public domain are so situated as not 
to justify their inclusion in any grazing district to be estab¬ 
lished pursuant to this Act, to lease any such lands fojr 
grazing purposes, upon such terms and conditions as the 
Secretary may prescribe: Provided , That preference shall 
be given to owners, homesteaders, lessees, or other lawful 
occupants of contiguous lands to the extent necessary tb 
permit proper use of such contiguous lands, except, thaf 
when such isolated or disconnected tracts embrace seven 
hundred and sixty acres or less, the owners, homesteader^, 
lessees, or other lawful occupants of lands contiguous there¬ 
to or cornering thereon shall have a preference right to leasb 
the whole of such tract, during a period of ninety days aftei: 
such tract is offered for lease, upon the terms and conditions 
prescribed by the Secretary. (As amended by Sec. 5 of the 
Act of June 26, 1936.) 

Sec. 16. Nothing in this Act shall be construed as re¬ 
stricting the respective States from enforcing any and a|l 
statutes enacted for police regulation, nor shall the police 
power of the respective States be, by this Act, impaired oir 
restricted, and all laws heretofore enacted by the respectiv^ 
States or any thereof, or that may hereafter be enacted ^s 
regards public health or public welfare, shall at all times 
be in full force and effect: Providedhowever , That nothing 
in this section shall be construed as limiting or restricting 
the power and authority of the United States. 

Sec. IT. The President shall have power, with the advice 
and consent of the Senate, to select a Director of Grazing. 
The Secretary of the Interior may appoint such Assistant 
Directors ana such other employees as shall be necessarjy 
to administer this Act. The Civil Service Commission shall 
give consideration to the practical range experience iki 
public-land States of the persons found eligible for appoint¬ 
ment by the Secretary as Assistant Directors or graziers. 
No Director of Grazing, Assistant Director, or grazier shall 
be appointed who at the time of appointment or selection 
has not been for one year a bona-fide citizen or resident off 
the State or of one of the States in which such Director, As¬ 
sistant Director, or grazier is to serve. (Added by Sec. |6 
of the Act of June 26,1936.) 
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